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Justice Harriet O’'Neill, Chair

Tina Amberboy, Executive Director

November 1, 2009

Letter from Supreme Court Commission for Children, Youth and Families

Adequate legal representation is essential to ensure the protection of rights that have
constitutional dimension. For families to receive satisfactory legal representation, attorneys
who represent children and parents need sufficient training and fair compensation. In 2008, the
Commission took unprecedented steps to improve the quality of representation through legal
education for attorneys representing children and families.

Making sure that families have quality representation is also one of the Commission’s top goals
in 2009, which is why the Commission approved a study to evaluate several aspects of child
and family legal representation, such as:

e Strengths and weaknesses of appointment models.
e Methods, timeliness and duration of appointments.
e Training requirements and methods of evaluation.

e Adequate compensation and funding streams.

e Promising practices in legal representation.

The Commission is also co-sponsoring the annual conference of the National Association

of Counsel for Children, a multidisciplinary conference, which will be held in Austin during
October 2010, to provide more education about the complex nature of child protection cases.
Additionally, in 2009, the Texas Board of Legal Specialization approved the request of the
National Association of Counsel for Children (NACC) to offer Child Welfare Law Certification
to Texas attorneys.

The Commission will continue to strive for higher quality legal representation in 2009 and
beyond using CIP Training grant funds for attorney education.

Sincerely,

0!

Tina Amberboy
Executive Director
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Introduction

What one commentator has called “the modern era of child protection” in the United States has been in place for
less than 50 years.! A 1962 federal amendment to the child welfare provisions of the Social Security Act required
each state, as a condition of receiving federal funds for certain programs, to obtain a judicial finding for a child
being placed in foster care that the child’s remaining in the home would be “contrary to the welfare” of the child.?
This pattern of federal mandates, intended to improve the system and tied to the threat of penalties if the states
(including state agencies as well as the courts) failed to meet federal requirements, continues to be a driving force
behind many of the issues discussed in this manual.

In addition to thirty years of case law affecting child protection cases nationally and in Texas, there are several
significant pieces of federal legislation that govern how child protection cases are handled by each state. The Child
Abuse Prevention and Treatment Act of 1974 (CAPTA), was the first major piece of federal legislation dealing with
abuse and neglect of children.® Reauthorized many times, its primary purpose continues to be providing federal
funds to states to assist with prevention, investigation, prosecution, and treatment of child abuse and neglect
cases. Another significant federal law is the Adoption and Safe Families Act (ASFA), passed by Congress in 1997.*
Finally, Congress recently enacted the Fostering Connections to Success and Increasing Adoptions Act of 2008
(H.R. 6893). This act, now being implemented, has similar far reaching impact on Texas practice. CAPTA, ASFA,
and the Fostering Connections Act will be discussed as they relate to the various aspects of child welfare agency
policy and practice, including the effect each act has on an attorney’s efforts to competently represent a child or
parent client.

Passed in 1974, CAPTA was the first law to impact advocacy for children because it mandated that each child
placed in care be appointed a “guardian ad litem” (GAL) to represent his or her interests.® The same year marked
the birth of the Texas Family Code, which became effective on January 1, 1974. By 1977, certain statutory
procedures provided for child protective cases by the Texas Family Code were declared unconstitutional, and
the process of amendment and elaboration was under way.® Although the Texas Family Code, in compliance with
CAPTA, required the appointment of a guardian ad litem (GAL) to represent the interests of a child, a panel of
three federal judges in Sims v. Dep’t of Public Welfare declared that Section 11.10 of Title 2 of the Texas Family
Code violated the due process clause of the Constitution by not requiring the appointment of an attorney for the
child.” As a result, the Texas Family Code was amended to require that the trial court in a child protection case
appoint both a GAL and an attorney ad litem.® In 1995, the Texas Legislature enacted Texas Family Code Section
107.0125 to allow courts to appoint a lawyer in the dual role to serve as both the GAL and the attorney ad litem
(AAL) for a child-client.

Although the decision in Sims was reversed by the U.S. Supreme Court on other grounds, the trend, particularly
in federal courts, has been toward more judicial intervention in the protective services system than had been the
case for prior decades. This trend is evidenced by the U.S. Supreme Court rulings which establish that, under the
Due Process Clause of the Fourteenth Amendment, parents have a fundamental liberty interest in directing the

1 John E. B. Myers, A Short History of Child Protection in America, 42 Family L.Q. 449, 454 (Fall 2008).

Howard Davidson, Federal Law and State Intervention When Parents Fail: Has National Guidance of Our Child Welfare System Been Successful? 42 Family L.Q. 481, 483 (Fall
2008).

Child Abuse Prevention and Treatment Act (CAPTA), 1974 (P.L. 93-247).

Adoption and Safe Families Act of 1997, 42 U.S.C. § 675(5)(c).

Child Abuse Prevention and Treatment Act (CAPTA), 1974 (P.L. 93-247).

Sims v. State Dep’t of Public Welfare, 438 F. Supp. 1179 (S.D. Tex. 1977) rev’d sub nom. Moore v. Sims, 442 U.S. 415 (1979).
Id. 438 F. Supp. at 1194.

Tex. Fam. Code §§107.011 and 107.012

N
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upbringing of their children.® The state can only infringe on this relationship for compelling reasons in limited
circumstances. The United States Supreme Court stated in Lassiter v. Department of Social Services:

This Court’s decisions have by now made plain beyond the need for multiple citation that a parent’s
desire for and right to “the companionship, care, custody, and management of his or her children”
is an important interest that “undeniably warrants deference and, absent a powerful countervailing
interest, protection.”"

Although Lassiter did not impose a constitutional right to court-appointed and publicly-funded counsel in
protective services cases involving termination of parental rights, Texas provided a statutory right to appointment
of counsel for indigent parents in 1995."

The Adoption Assistance and Child Welfare Act (AACWA) of 1980" established a new Title IV-E Foster Care and
Adoption Assistance entitlement program, and specified that states’ agencies must make “reasonable efforts” to
prevent the removal of a child and to reunify families. The Act created state plan requirements that had a major
influence on the development of state child welfare systems.

The Adoption and Safe Families Act is another important piece of federal legislation governing child protection
cases." The overall goal of ASFA is to improve the safety of children, promote adoption and permanency for
children, and support families. Its influence on child welfare practice and the Texas Family Code since its passage
has been significant.

There are three ASFA requirements that can affect an attorney’s ability to advocate for a parent or a child
effectively. First, ASFA required that states initiate termination of parental rights based on a child’s length of stay
in foster care. Texas was way ahead of ASFA in 1997, and during the 75th Legislative Session, Texas amended the
Family Code by adding Section 263.401, which required the parties in the case to achieve permanency for a child
in care within 12 months from the date the Texas Department of Family and Protective Services was granted
conservatorship of the child, with one six-month extension potentially available. In practice, the state ordinarily
files a suit affecting the parent-child relationship with termination pleadings and termination of parental rights is
later prosecuted or resolved well within ASFA guidelines.

ASFA also required states to hold permanency hearings to determine the permanency plan, i.e., whether a child
would return home, be adopted, placed with a relative or remain in long term care. Again, Texas was proactive
in this regard and in 1995 enacted Subchapter D of Chapter 263, which requires more frequent Permanency
Hearings than required by ASFA until permanency for a child is reached.

Finally, ASFA modified the reasonable efforts standard that child welfare agencies were required to make to
preserve and reunify families. The Texas Family Code requires a court to make reasonable efforts findings at
every hearing conducted pursuant to Chapters 262 and 263." The implications of ASFA and the provisions of the
Texas Family Code enacted to both comply and go beyond ASFA will be discussed throughout this document.

Recently, the U.S. Congress enacted the newest federal legislation regarding child protective services, the
Fostering Connections to Success and Increasing Adoptions Act of 2008 (H.R. 6893). The main goals of this
legislation are to promote permanency for foster children through adoption and guardianship with relatives; to
improve education and health care for foster children; to ensure a successful transition to adulthood for older
foster youth; and to increase federal support and protection for Native American children in foster care.

9 See e.g. Quilloin v. Walcott, 434 U.S.246, 255 (1978); Cleveland Board of Education v. LaFluer, 414 U.S.632, 639 (1974).
10 Lassiter v. Department of Social Services, 452 U.S. 18, 27 (1981)

11 Stanley v. Illinois, 405 U.S. 645, 651.

12 Tex. Fam. Code § 107.013.

13 Pub. L. No. 96-272.

14 ASFA,42U.S.C. § 675

15 Tex. Fam. Code. §§ 262.107, 262.201, 263.201, 263.303, 263.503.
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The Fostering Connections Act imposes important new mandates on state child welfare systems, including:

Notice to relatives — state child welfare agencies must exercise due diligence to
notify grandparents and other relatives within 30 days of a child’s removal from
home.

Sibling placement — state agencies must make reasonable efforts to place siblings
together unless this is contrary to one or more sibling’s safety or well-being; if
siblings are placed apart, state agencies must make reasonable efforts to provide
visitation and other contact unless contrary to their safety or well-being.

Health care coordination — each state must have a plan for oversight and
coordination of foster children’s health care.

Educational stability — state agencies must keep children in the school they
attended at the time of removal, unless contrary to the child’s best interests; for
children who change schools, state agencies must immediately enroll them and
provide educational records to the new school.

Transition-age youth — state agencies must provide Independent Living Program
services to older foster youth, and develop a transition plan 90 days before
jurisdiction is terminated.

In addition to these requirements, the Fostering Connections Act creates several new state options that will be
implemented in Texas, including federally supported financial assistance for relatives who become permanent
managing conservators, and federal foster care funding for youth ages 18-21.

During the 2009 Texas legislative session, two bills were passed authorizing DFPS to create a kinship guardianship
program pursuant to the Fostering Connections Act. Senate Bill 2080 and House Bill 1151 both contain provisions
to implement the Permanency Care Assistance Program. The program will provide financial assistance equal to or
less than foster care rates to relatives who assume permanent custody for children in the state’s conservatorship,
but only if the relative becomes a verified foster home and the child resides with the relative for at least six
months before being appointed as the permanent managing conservator. Rules must be adopted to establish
eligibility requirements to receive permanency care assistance benefits and to ensure the program conforms to
the requirements for federal assistance pursuant to the Fostering Connections to Success Act.'®

16 Tex. Fam. Code §§264.760, and 264.851 et seq.
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CHAPTER 1 |Texas Foster Care
System Overview

Child Welfare Agency Organizational Structure

The Texas Department of Family and Protective Services, through its Child Protective Services (CPS) division,
is the agency responsible for protecting children. CPS investigates reports of abuse and neglect of children,
provides services to children and families in their own homes, places children in foster care, provides services
to help youth in foster care make the transition to adulthood, and places children in adoptive homes. Until 2003,
the Department of Family and Protective Services was known as the Department of Protective and Regulatory
Services, and the Texas Family Code in some sections still refers to the Department by the previous agency title.
In this manual, DFPS and its division, CPS, often will be referred to as “the Department.”

Department
of Family and
Protective Services

(" Child Protective ) Adult Protective Child Care
Services Services Licensing
(CPS) (APS)

_ %

4 Contracts h

o %

Child Protective

Services
(CPS)
| | |
Investigations Family-based Temporary Adoption
Safety Services and Permanent
(FBSS) / In-home Managing
Services Conservatorship
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Texas Judicial System

Court Structure

The basic structure of the present court system of Texas was established by an 1891 state constitutional
amendment. The amendment established the Supreme Court, the highest state appellate court for civil matters,
and the Court of Criminal Appeals, which makes the final determination in criminal matters. There are 14 courts
of appeals which exercise intermediate appellate jurisdiction in civil and criminal cases.

The state trial courts of general jurisdiction are the district courts. In addition to these state courts, the Legislature
has established statutory county courts, designated as county courts at law or probate courts, in the more
populous counties. These statutory county courts are in addition to the county court in each county established
by the state constitution. Though most of these statutory county courts primarily assist the constitutional
county judge, who has probate and misdemeanor jurisdiction, many of these statutory county courts also have
concurrent jurisdiction with the district courts in some matters, including family law and child protection cases.!

Specialty Courts

Specialty child protection courts were created in Texas to assist trial courts in rural areas in managing their child
abuse and neglect dockets. Like child support associate judges, also known as Title IV-D judges, the associate
judges who hear child protection cases are appointed by regional administrative presiding judges. Although the
child protection court judges receive their appointments from the regional administrative presiding judges, they
are state employees of the Texas Office of Court Administration. At the discretion of the regional administrative
presiding judge, visiting judges may also be appointed to hear these cases in lieu of associate judges.

Child protection specialty court judges solely hear child abuse and neglect cases. Currently, there are 17 child
protection specialty courts operating in 130 counties. In fiscal year 2008, these courts held 23,687 hearings and
issued 5,429 final orders.?

Timeline of Legal Case — Statutorily Mandated Road to Permanency

Brief Overview of DFPS Legal Case Timeline

Day Legal Event

0 DFPS appointed TMC

14 1st Adversary Hearing

60 Status Hearing

180 1st Permanency Hearing

300 2nd Permanency Hearing

Between 300 and 365 Trial/Final Order*

1st Monday after Day 365 Dismissal Date; trial on merits commenced unless dismissal date extended
Between 365 and 540 Trial/Final Order if dismissal date extended*

420 3rd Permanency Hearing if dismissal date extended
540 Final Dismissal Date

*IF CHILD REMAINS IN FOSTER CARE, HEARINGS, CALLED PLACEMENT REVIEW HEARINGS TO DISTINGUISH THEM FROM PERMANENCY HEARINGS, MUST CONTINUE AT
LEAST EVERY 180 DAYS, AND IN SOME CASES MORE FREQUENTLY FOLLOWING THE FINAL ORDER.

1 See appendix for more information on the court structure of the Texas judicial system.
2 Texas Office of Court Administration. For more information on the specialty courts available at http://www.courts.state.lx.us/courts/specially.asp

2 | National Association of Counsel for Children



CHAPTER 1 | Texas Foster Care System Overview

Detailed Overview of CPS Legal Case Timeline

Day Activities Required | Discussion and Comments®
Emergency removal If the emergency possession is without a court order, an ex parte hearing must be
without court order. held on the “first working day” but no later than 3 days after the removal. §262.106.
§262.104
Possession with intent Whether the possession is by police under §262.007 or the Department under §262.110,
to return to caretaker. the Department has five days to either return the child or file suit.
0 Emergency removal The 365-day clock starts when the Department gets Temporary Managing
(with prior ex parte Conservatorship (TMC), which may be ex parte. §105.001(h). Appointment of ad
order) litem (GAL & AAL) for the child required immediately after filing. §§107.011 & 107.012.
Removal and TMC order may also be after an adversary hearing. §262.205
0 Initial hearing and order; | If the child remains in care, the court must appoint the Department as TMC and start
may be §262.106 hearing, | the clock.
or “full adversary
hearing.”
14 “Full adversary hearing” | Court must inform each parent in open court that parental rights may be restricted
[or 0] — temporary orders or terminated unless the parent is willing and able to provide a safe environment for
or return to parent the child. §262.201(c); §262.205(c) (2). Appointment of counsel for indigent parent
required. §262.201 who responds in opposition to the Department’s lawsuit required if Department
seeks termination or TMC. §262.013(c). DFPS must file redacted copy of §261.307
child placement resources form and explanation of why placement not made with
designated caretaker. §262.114(a-1) & (a-2). If form not filed, court must require
parent to complete and file the form at hearing. §262.201(c).
15 Request for If the court has rendered temporary orders, the Department must request the identity
identification of court of | of Court of Continuing Jurisdiction. §262.202.
continuing jurisdiction; | yjotion to transfer may be filed outside the time limits in Chapter 155. §262.203(b).
motion to transfer. ) . ) )
$155.201 et seq The court hearing the Department’s case may determine the transfer issue if transfer
is mandatory §262.203(a) (2); transfer is not required until the CPS case has been
resolved if the basis for transfer is a divorce suit filed in another county. §262.203(c).
45 File service plan The Department must file its service plan. §263.101.
60 Status hearing Court must hold hearing to review child’s status and the service plan within 60 days
after TMC is awarded. §263.201.
Requirement includes child in Texas Youth Commission custody. §263.002(2).
Unless child is in adoptive or other permanent placement, DFPS must file redacted
copy of §261.307 child placement resources form 10 days before hearing. §263.003.
Court must inform each parent in open court that parental rights may be restricted
or terminated unless the parent is willing and able to provide a safe environment for
the child. §263.006.
Court must conduct a “judicial review of medical care” as mandated by §266.007; the
foster child shall be provided an opportunity to express to the court the child’s views
of the medical care being provided. §266.007(c)

3 All cites in timeline refer to the Texas Family Code unless otherwise noted.
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Day

Activities Required

Discussion and Comments®

170

Permanency Progress
Report and Notice of
Initial Permanency
Hearing

Notice of the first permanency hearing must be given at least 10 days prior to the
hearing to foster parent, “preadoptive” parent, relative caretaker, ad litem attorney,
CASA, and other listed interested persons. §263.301(b).

A copy of the Department’s permanency plan must be given to each of the persons
entitled to notice at least 10 days prior to the permanency hearing. §263.3025(a).

The Department is not required to search for relatives if the child has been abandoned
under the “Baby Moses” law and the Department does not have information
concerning the identity of the child or the child’s parents. §263.3025(a).

The permanency progressreport must (1) recommend that the suit be dismissed, or (2)
recommend that the suit continue and : (A) identify the dismissal date; (B) provide:
(i) the name of any person entitled to notice under Chapter 102 who has not been
served; (ii) a description of the efforts by the department or another agency to locate
and request service of citation; and (iii) a description of each parent’s assistance in
providing information necessary to locate an unserved party; (C) evaluate the parties’
compliance with temporary orders and with the service plan; (D) evaluate whether
the child’s placement in substitute care meets the child’s needs and recommend other
plans or services to meet the child’s special needs or circumstances; (E) describe
the permanency plan for the child and recommend actions necessary to ensure
that a final order consistent with that permanency plan, including the concurrent
permanency goals contained in that plan, is rendered before the date for dismissal
of the suit under this chapter; (F) with respect to a child 16 years of age or older,
identify the services needed to assist the child in the transition to adult life; and
(G) with respect to a child committed to the Texas Youth Commission or released
under supervision by the Texas Youth Commission: (i) evaluate whether the child’s
needs for treatment and education are being met; (ii) describe, using information
provided by the Texas Youth Commission, the child’s progress in any rehabilitation
program administered by the Texas Youth Commission; and (iii) recommend other
plans or services to meet the child’s needs. §263.303(b). The report should include a
summary of medical care for the child, or a separate summary should be distributed
to the court and the persons listed in §266.007(b).

A parent or attorney for either the parent or the child may file a response to the
permanency report not later than 3 days prior to the hearing. §263.303(c).

4 | National Association of Counsel for Children




CHAPTER 1 | Texas Foster Care System Overview

Activities Required

Discussion and Comments®

180

Initial Permanency
Hearing. §§263.304;
263.306

Court must review locating/service efforts, including cooperation of parties
before the court. §§263.301(c); 263.306(a) (2) & (3).

Child must attend unless specifically waived by court. A child committed to the
Texas Youth Commission may attend a permanency hearing in person, by telephone,
or by videoconference. The court shall consult with the child in a developmentally
appropriate manner regarding the child’s permanency plan, if the child is four years of
age or older and if the court determines it is in the best interest of the child. §263.302.

Court must conduct a “judicial review of medical care” as mandated by §266.007;
the foster child shall be provided an opportunity to express to the court the child’s
views of the medical care being provided. §266.007(c)

Court must inform each parent in open court that parental rights may be restricted
or terminated unless the parent is willing and able to provide a safe environment for
the child. §263.006.

Specific additional duties of the court under §263.306(a): (1) Identify all persons
present at hearing or those given notice but failing to appear; (2) review the efforts of
the department to locate and serve necessary persons and obtaining the cooperation
of a parent in those efforts; (3) review the efforts of each custodial parent, alleged
father, or relative of the child before the court in providing information necessary
to locate another absent parent, alleged father, or relative of the child; (4) return the
child to the parent or parents if in the child’s best interest and parent willing and able
toprovide the child with a safe environment; (5) place the child with a person or entity
willing and able to provide the child with a safe environment in child’s best interest;
(6) evaluate the department’s efforts to identify relatives who could provide the child
with a safe environment; (7) evaluate the parties’ compliance with temporary orders
and the service plan; (8) determine whether: (A) the child continues to need substitute
care; (B) the child’s current placement is appropriate for meeting the child’s needs,
whether that placement continues to be in the best interest of the child; and (C) other
plans or services are needed to meet the child’s special needs or circumstances; (9) if
the child is placed in institutional care, determine whether efforts have been made to
ensure placement of the child in the least restrictive environment consistent with the
best interest and special needs of the child; (10) if the child is 16 years of age or older,
order services that are needed to assist the child in transition to independent living;
(11) determine plans, services, and further temporary orders necessary to ensure
that a final order is rendered before the date for dismissal of the suit under this
chapter; (12) if the child is committed to the Texas Youth Commission or released
under supervision by the Texas Youth Commission, determine whether the child’s
needs for treatment, rehabilitation, and education are being met; and

(13) determine the date for dismissal of the suit under this chapter and give notice
of deadline and hearings.

Specific additional duties of the court under §263.306(b): (1) determine: (A) the
safety of the child; (B) the continuing necessity and appropriateness of the placement;
(C) the extent of compliance with the case plan; (D) the extent of progress that has
been made toward alleviating or mitigating the causes necessitating the placement of
the child in foster care; and (E) whether the department has made reasonable efforts
to finalize the permanency plan that is in effect for the child, including the concurrent
permanency goals for the child; and (2) project a likely date by which the child may
be returned to and safely maintained in the child’s home, placed for adoption, or
placed in permanent managing conservatorship.

290

Permanency Progress
Report

DFPS must file a permanency progress report and serve it on all parties at least 10
days prior to each permanency hearing. §263.303.

www.NACCchildlaw.org | B
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Day

Activities Required

Discussion and Comments®

300

Permanency Hearing.

Court may shorten, but may not extend the 120-day deadline for subsequent
permanency hearings. §263.305.

Required findings and orders are the same for subsequent as for initial permanency
hearing. §263.306(a).

364

Extension order

The court may extend the time by not more than 180 days from the original deadline.
§263.401(b).

The court may not grant an extension beyond the authorized 180 days. §263.401(c).

The parties may not agree to extend the deadlines set by the court. §263.402(a).
However, amotion to dismiss made after the court commences the trial on the merits
is untimely and waives the objection. § 263.402(b).

The court may place the child with a parent for up to 180 days of monitoring without
regard to the deadlines, and special rules apply to removals from this “monitored
placement” with a parent. §263.403. See “special rule” below.

365

Commence trial or
dismiss case deadline.

(Actually the “first
Monday” following the
one-year anniversary)

The trial court must “commence” the trial on the merits not later than the first Monday
after the first anniversary of the date the trial court granted DFPS TMC. § 263.401(a).

Final orders appointing the Department as permanent managing conservator without
terminating parental rights to make adoption possible are discouraged. § 263.404.

Limitation on Permanency Plans: (a) The department’s permanency plan for a
child may include as a goal: (1) the reunification of the child with a parent or other
individual from whom the child was removed; (2) the termination of parental rights
and adoption of the child by a relative or other suitable individual; (3) the award
of permanent managing conservatorship of the child to a relative or other suitable
individual; or (4) another planned, permanent living arrangement for the child. (b) If
the goal of the department’s permanency plan for a child is to find another planned,
permanent living arrangement for the child, the department shall document that
there is a compelling reason why the other permanency goals identified in Subsection
(a) are not in the child’s best interest. §263.3026 [eff. 6/19/09]

410

Permanency Progress
Report (during
extension)

DFPS must file a permanency progress report and serve it on all parties at least 10
days prior to each permanency hearing. §263.303.

420

Permanency Hearing
(during extension)

All requirements for initial permanency hearing apply. §263.306.

540

Final Deadline; final
“permanency hearing”
scheduled

Case must be dismissed 180 days after the first Monday following the first anniversary
of the date TMC was granted to DFPS unless:

trial on the merits has commenced (263.401); or
the child has been placed with a parent for up to 180 days of monitoring (263.403).

If a permanency hearing is scheduled on this date, it will be within days, if not hours
of the absolute deadline for merits trial or dismissal.

skl

Special rule when
temporary placement for
monitoring breaks down

The court may, in lieu of a final order, continue DFPS as temporary managing
conservator for not more than 180 days with the child placed in the home of a parent
for monitoring. §263.403(a).

The court order must include specific findings of the grounds for the order, and
must establish a dismissal date not more than 180 days after the order is rendered.
§263.403(b).

If DFPS removes the child during the monitoring period, the deadline for dismissal
or merits trial is the original dismissal date or 180 days after the removal of the child,
whichever is later. § 263.403(c).

6 | National Association of Counsel for Children




CHAPTER 1 | Texas Foster Care System Overview

Day Activities Required

Discussion and Comments®

Placement Review
Hearings

If the final order appoints DFPS as the managing conservator of the child, without
termination of parental rights, the court must continue to review the placement of
the child at least every six months until the child is placed for adoption or becomes
an adult. §263.501(a).

If the final order appoints DFPS as the managing conservator of the child, with
termination of parental rights, the court must hold a placement review hearing not
later than the 90th day after the date the court renders the final order. The court shall
conduct additional placement review hearings at least once every six months until
the date the child is adopted or the child becomes an adult. §263.501(b).

Remaining parties are entitled to notice [parents whose rights are terminated are no
longer parties]. §263.501(d).

The child shall attend each placement review hearing unless the court specifically
excuses the child’s attendance. A child committed to the Texas Youth Commission
may attend aplacement review hearing in person, by telephone, or by videoconference.
The court shall consult with the child in a developmentally appropriate manner
regarding the child’s permanency or transition plan, if the child is four years of age or
older. Failure by the child to attend a hearing does not affect the validity of an order
rendered at the hearing. 263.501(f).

A court required to conduct placement review hearings for a child for whom the
department has been appointed permanent managing conservator may not dismiss
a suit affecting the parent-child relationship filed by the department regarding the
child while the child is committed to the Texas Youth Commission or released under
the supervision of the Texas Youth Commission, unless the child is adopted or
permanent managing conservatorship of the child is awarded to an individual other
than the department. 263.501(g).

Placement review reports must be filed 10 days before each hearing. If parental rights
have not been terminated, the report must describe the efforts of the department to find
a permanent placement for the child, including efforts to: (A) work with the caregiver
with whom the child is placed to determine whether that caregiver is willing to become
a permanent placement for the child; (B) locate a relative or other suitable individual
to serve as permanent managing conservator of the child; and (C) evaluate any change
in a parent’s circumstances to determine whether: (i) the child can be returned to the
parent; or (ii) parental rights should be terminated.§263.502(c) [eff. 6/19/09].

The court must review the placement in much the same manner as before the final
judgment, and must evaluate the Department’s efforts to finalize the permanency
plan for the child, such as to obtain an adoptive placement, reunify with a parent
or file a new suit for termination. §263.503(a). The court may order services for the
parent under certain circumstances. §263.503(b). The court must also continue to
review the child’s medical care as required by Chapter 266.

The court may extend jurisdiction over a foster child beyond age 18 to age 21 with the
consent of the youth. §§263.601, et. seq. [eff. 5/23/09]

Reasonable Efforts Required throughout the Department’s Case

The Adoption Assistance and Child Welfare Act (AACWA, Pub L. 96-272), enacted in 1980, originally mandated
that states make reasonable efforts to eliminate the need to remove the child from the home and to make
reasonable efforts to reunify the child with the family in a timely manner. Title IV-E of the Social Security Act
requires that CPS make reasonable efforts to prevent removal of children from their homes, and once removed
and placed in foster care to make reasonable efforts to return children to families, or when that is not possible,
place them in a safe, stable and permanent home.* The Adoption and Safe Families Act of 1997 (ASFA, Pub. L. 105-
89) clarified that while reasonable efforts must be made, the child’s health and safety are the paramount concern
in determining what is reasonable and consistent with the child and family permanency plans.

4 42U.S.C. §§ 671-679Db.
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At all stages of a CPS case, judges are required to determine whether the Department has made and is making
reasonable efforts to achieve permanency. The Texas Family Code requires judges to ensure that the family
service plan adequately ensures reasonable efforts are made to enable to child’s parents to provide a safe
environment for the child, and whether the Department has made efforts to finalize the child’s permanency plan
in effect. The inquiry is case specific, and requires courts to explore the different efforts to keep families together
or to find permanent homes for children who cannot live safely with their parents. Texas Family Code §262.102
requires the court to make a finding that reasonable efforts were made to prevent or eliminate the need to remove
the child.’ Texas Family Code §262.201, which governs the 14-day or Adversary Hearing, requires the court to
make a finding that reasonable efforts were made to enable the child to return home, but that a substantial risk
of continuing danger exists if the child is returned,® and Texas Family Code §263.202, which governs the Status
Hearing, requires the court to find whether a plan that has a goal of reunification ensures reasonable efforts are
made to enable to child’s parents to provide a safe environment for the child.” Finally, §263.306, which governs
the Permanency Hearings conducted throughout the case, requires that in its review of the service plan, the court
determine whether the Department has made reasonable efforts to finalize the permanency plan that is in effect
for the child.?

Although the Family Code requires that the Department make reasonable efforts with regard to the plan put
in place, courts have held that “reasonable efforts” are not required to terminate a parent’s rights.® Only two
termination grounds require the Department to make reasonable efforts before a parent’srights can be terminated:
1) Constructive Abandonment under Texas Family Code §161.001(1)(N), and 2) Inability to Care under §161.003.
Otherwise, findings of “reasonable efforts” are important primarily because Federal Financial Participation is
affected by the Department’s efforts in this regard.

In April 2009, the National Council of Juvenile and Family Court Judges issued a Reasonable Efforts
Policy Statement making clear that while child welfare agencies reasonable efforts may be constrained
by budgetary and economic issues, judicial findings must be based on the services a family truly needs.
Even in times of a budget crisis, and in the face of child protection agency officials’ arguments that
budget restrictions may relieve an agency of making reasonable efforts, the federal law does not provide
such an exception. The Council stated that because the inquiry is case specific, and requires the court to
vigorously explore efforts made to keep families together to find permanent homes, federal law does not
allow exceptions to this requirement regardless of budget constraints."

Funding Streams

Another important aspect of child protection cases involves funding streams. Child protection matters receive
funding through a combination of state and federal sources. CAPTA provides three funding streams: Community-
based funding, Child Abuse State Grants, and Child Abuse Discretionary Grants. To receive CAPTA money,
states must apply to the U.S. Department of Health and Human Services. States are required to demonstrate
that they have a comprehensive program for mandatory reporting of suspected child maltreatment; methods for
responding to reports and assessing whether there is sufficient evidence to validate the report; and systems for
taking action that are appropriate to the level of risk of harm to the child involved."

Title IV-E and IV-B of the Social Security Act establish funding streams for the prevention of child abuse and
neglect and for alternative placements when a child cannot safely be returned home.'? The provisions do not
create substantive law; states face financial penalties for failure to comply. Sources of funding include:

Tex. Fam. Code § 262.102(a) (3).

Id. § 262.201(b) (3).

Id. § 263.202.

Id. § 263.306(b) (1) (E).

9 Jones v. Dallas County Child Welfare Unit, 761 S.W.2d 103, 109 (Tex. App. — Dallas 1988, writ denied).
10 NCJFCJ Judicial Responsibility Policy Statement, available at www.ncjfcj.org.

11 42U.S.C. § 5106(a).

12 Id. §§ 622, 670.
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CHAPTER 1 ‘ Texas Foster Care System Overview

e Foster Care Reimbursement Payments (Title IV-E) are the largest federal expenditure
inresponse to child abuse and neglect. Federal money is matched by state dollars to
cover the costs of Foster care maintenance, administration and training.

e Adoption Assistance (Title IV-E) federal funds are matched by state dollars to
support adoption related maintenance, administration, and training.

e Promoting Safe and Stable Families Program (Title IV-B, subpart 2) federal funding
is dedicated to child abuse and neglect prevention services, including money for
court improvement.

e (Child Welfare Service Program (Title IV-B, subpart 1) funding is not targeted to a
specific use, but available as general federal child abuse and neglect service funds.

Disproportionality

Disproportionality refers to a deviation in racial or ethnic group representation within the child welfare system
relative to census demographics. Racial or ethnic groups may be over or under-represented. The Multi-Ethnic
Placement Act (MEPA) was enacted in 1994 to facilitate increased placements of African-American children by
excluding limitations of ethnic and racial matching. Thus, child welfare systems could decrease the adoption wait
time for children by minimizing racial or ethnic discrimination when matching children with adoptive families."™
Despite the passage of this federal legislation, while African American children represented 15.1 percent of the
U.S. population in 2000, they comprised about 36.6 percent of the child welfare population, thereby being over-
represented. There is no statistical difference in the rate child abuse and neglect arises among racial or ethnic
groups, though, vast deviations exist concerning the quality and extent of available CPS services.

In January 2006, the Department released the results of a study of disproportionality among children in Texas’
foster care system, with findings similar to those shown nationally."” The study found, among other things:

e In Texas, even when other factors are taken into account, African-American
children spend significantly more time in foster care or other substitute care, are
less likely to be reunified with their families, and wait longer for adoption than
Anglo or Hispanic children.

As a result, the Department developed a remediation plan and began efforts to eliminate the disproportionate
number of African-American children in Texas foster care, including:™

e Develop and deliver cultural competency training to service delivery staff.

¢ Increase targeted recruitment efforts of foster and adoptive families who can meet
the needs of children who are waiting for permanent homes.

e Target recruitment efforts to ensure diversity among CPS staff.

e Develop collaborative partnerships with community groups, agencies, faith-based
organizations and other community organizations to provide culturally competent
services to children and families of every race and ethnicity.

Finally, under Texas law, an advisory committee must promote the adoption of minority children.’® The
committee shall study, develop, and evaluate community programs and projects that involve family support,
counseling, parenting education, and child welfare system reform; consult with churches and other cultural

13 See Multi-Ethnic Placement Act (MEPA), (P.L. 103-382, [subsection] 551-553, 108 Stat. 3518), and Tex. Fam. Code §162.015.

14 Disproportionality in CPS: Statewide Reform Effort Begins with Examination of the Problem, Texas Department of Family and Protection Services, at http://www.dfps.state.
tw.us/documents/about/pdf/2006-01-02_Disproportionality.pdf

15 Disproportionality in CPS — Policy Evaluation and Remediation Plan, Texas Department of Family and Protective Services, at hitp://www.dfps.state.tx.us/Documents/about/
pdf/2006-07 01_Disproportionality.pdf

16 Tex. Fam. Code §162.309.
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or civic organizations; and report recommendations relating to available services or the adoption of minority
children at least annually.

Additional Resources

Synthesis of Research on Disproportionality in Child Welfare, Casey-CSSP Alliance for Racial Equality,
at httpy/www.cssp.org/uploadFiles/Disproportionality_Paper_Bob_Hill.pdf

pubs/otherpubs/children/index.cfm

African-American Children in Foster Care: Additional HHS Assistance Needed to Reduce the Proportion

Focus on Foster Care, Casey Family Programs, at http./casey.org/Resources/Publications/pdf/
FocusOnFC_BreakthroughSeries.pdf
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CHAPTER 2 | From Investigation
to Removal

How a Case Begins

The Child Abuse Prevention and Treatment Act (CAPTA) requires that every state have a provision for mandatory
reporting of suspected child abuse or neglect.! The Texas Family Code mandates that any person who has cause
to believe that a child’s physical or mental health or welfare has been adversely affected by abuse or neglect
by any person shall immediately make a report to the appropriate agency.? In addition, any professional who is
licensed or certified by the state or who works in a licensed facility has a mandatory obligation to report abuse or
neglect.® This includes teachers, doctors, nurses, daycare employees, juvenile probation and detention officers.*
Even individuals who are entitled to certain privileged communications, including doctors, lawyers and members
of the clergy, have a duty to report, although an attorney who reports abuse may not be required to testify to the
details of attorney-client communications that led to the report.>®

Failure to report when required is punishable as a class B misdemeanor.’

Although the statute permits reports to be made to law enforcement and certain other agencies,® by far the bulk
of reports of suspected abuse or neglect are made through the Department’s 24-hour toll-free telephone hotline

The reporter has the option to identify himself or remain anonymous. But even if a reporter chooses to identify
himself, the identity of the reporter is kept confidential and is not subject to the Open Records Act."” As long as the
reporter is acting in good faith, he is immune from criminal or civil liability."" Knowingly making a false report,
however, is punishable as a felony and a civil penalty of $1,000."

In taking the report, the intake worker seeks information from the reporter regarding what happened and
background and demographics on the family.” Upon request, the parent or other legal representative of the child
is entitled to the information obtained at intake and through the investigation, although the name of the reporter
remains confidential."

Initiating an Investigation

Department staff must review every report of child abuse and neglect in order to assure accurate advice, correct
referrals, timely and appropriate investigations, and effective interventions. Constitutional privacy protections
require that the state avoid unwarranted intrusion into the child and family’s lives. The need to protect the child,

Child Abuse Prevention and Treatment Act (CAPTA), 1974 (P.L. 93-247).
Tex. Fam. Code § 261.101(a).

Id. § 261.101(Db).

Id. § 261.101(d).

Id. § 261.202.

Unlike lawyers, clergy and other professionals may be required to testify to details of otherwise privileged communications. See Boardman v. State, 56 S.W.3d 63 (Tex. App. —
Houston [14th Dist.] 2001, pet. ref”d).

7 Tex. Fam. Code § 261.109.
8  Id.§261.103.
9 40 Tex. Admin. Code § 700.504 requires that DFPS operate a system for receipt of reports of child abuse or neglect 24 hours a day, seven days a week.

o o s w N =

10 Tex. Fam. Code § 261.101(d); Under certain circumstances, however, a court may order the reporter’s identify disclosed. Id. § 261.201.
11 Id. § 261.106.

12 Id. § 261.107.

13 CPS Handbook, Item 2230.

14 Tex. Fam. Code §261.301(g).
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however, remains the chief concern. After intake receives a report, the Department must make a determination
of whether a formal investigation should be made. An investigation requires abuse or neglect or the risk of abuse
or neglect, as defined by law and agency rule, by a person responsible for the child’s care, custody or welfare.” To
warrant an investigation, the person responsible for the child does not have to directly participate in the abuse
or neglect. Instead, failure to protect a child from abuse or neglect is sufficient for an investigation. To the extent
the abuse or neglect has already occurred, there must be a threat or likelihood that the abuse will happen again
in the foreseeable future.'

Section 261.001 Definitions.

“Abuse” includes the following acts or omissions by a person:

(A) mental or emotional injury to a child that results in an observable and material impairment in the child’s growth,

B

©

(D)

(E)

()
(&)
(D
)
&)

(X)

development, or psychological functioning;

causing or permitting the child to be in a situation in which the child sustains a mental or emotional injury that
results in an observable and material impairment in the child’s growth, development, or psychological functioning;

physical injury that results in substantial harm to the child, or the genuine threat of substantial harm from physical
injury to the child, including an injury that is at variance with the history or explanation given and excluding an
accident or reasonable discipline by a parent, guardian, or managing or possessory conservator that does not
expose the child to a substantial risk of harm,;

failure to make a reasonable effort to prevent an action by another person that results in physical injury that results
in substantial harm to the child;

sexual conduct harmful to a child’s mental, emotional, or physical welfare, including conduct that constitutes the
offense of continuous sexual abuse of young child or children under Section 21.02, Penal Code, indecency with a
child under Section 21.11, Penal Code, sexual assault under Section 22.011, Penal Code, or aggravated sexual assault
under Section 22.021, Penal Code;

failure to make a reasonable effort to prevent sexual conduct harmful to a child;
compelling or encouraging the child to engage in sexual conduct as defined by Section 43.01, Penal Code;

causing, permitting, encouraging, engaging in, or allowing the photographing, filming, or depicting of the child if
the person knew or should have known that the resulting photograph, film, or depiction of the child is obscene as
defined by Section 43.21, Penal Code, or pornographic;

the current use by a person of a controlled substance as defined by Chapter 481, Health and Safety Code, in a manner
or to the extent that the use results in physical, mental, or emotional injury to a child;

causing, expressly permitting, or encouraging a child to use a controlled substance as defined by Chapter 481,
Health and Safety Code; or

causing, permitting, encouraging, engaging in, or allowing a sexual performance by a child as defined by Section
43.25, Penal Code."”

“Neglect” includes:

(A) the leaving of a child in a situation where the child would be exposed to a substantial risk of physical or mental

harm, without arranging for necessary care for the child, and the demonstration of an intent not to return by a
parent, guardian, or managing or possessory conservator of the child;

(B) the following acts or omissions by a person:

(i) placing a child in or failing to remove a child from a situation that a reasonable person would realize requires
judgment or actions beyond the child’s level of maturity, physical condition, or mental abilities and that results
in bodily injury or a substantial risk of immediate harm to the child;

15
16
17

Id. § 261.001(1), (4), (5).
CPS. Handbook, Item 2131.
Tex. Fam. Code § 261.001(1).
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CHAPTER 2 | From Investigation to Removal

(i) failingto seek, obtain, or follow through with medical care for a child, with the failure resulting in or presenting
a substantial risk of death, disfigurement, or bodily injury or with the failure resulting in an observable and
material impairment to the growth, development, or functioning of the child;

(iii) the failure to provide a child with food, clothing, or shelter necessary to sustain the life or health of the child,
excluding failure caused primarily by financial inability unless relief services had been offered and refused;

(iv) placing a child in or failing to remove the child from a situation in which the child would be exposed to a
substantial risk of sexual conduct harmful to the child; or

(v) placing a child in or failing to remove the child from a situation in which the child would be exposed to acts
or omissions that constitute abuse under Subdivision (1)(E), (F), (G), (H), or (K) committed against another
child; or

(C) the failure by the person responsible for a child’s care, custody, or welfare to permit the child to return to the child’s
home without arranging for the necessary care for the child after the child has been absent from the home for any
reason, including having been in residential placement or having run away.'

“Person responsible for a child’s care, custody, or welfare” means a person who traditionally is responsible for a
child’s care, custody, or welfare, including:

(A) aparent, guardian, managing or possessory conservator, or foster parent of the child;
(B) amember of the child’s family or household as defined by Chapter 71;

(C) aperson with whom the child’s parent cohabits;

(D) school personnel or a volunteer at the child’s school; or

(E) personnel or a volunteer at a public or private child-care facility that provides services for the child or at a public or
private residential institution or facility where the child resides.'

If areport clearly does not meet the requirements, it is closed without any further action.?? When a report contains
an allegation of past abuse or neglect but there is no future danger, the report will be shared with law enforcement
for possible criminal charges.

Incomplete or questionable information. Frequently, reporters lack information that the Department needs to
determine whether a report meets the statutory definitions of abuse or neglect. For instance, the reporter may not
know how a child was harmed, or who caused the harm, or whether the person who caused it is responsible for
the child’s care, custody, or welfare. Additionally, staff may receive information that appears to be of questionable
accuracy, such as a series of apparently fabricated allegations, or allegations made in a recently closed case
which are inconsistent with the known circumstances of the family.?

Where the Department lacks information or questions its accuracy, the Department procedures generally require
attempts to make collateral contacts with other professionals to gather sufficient corroborative information.
The Department’s procedures allow for collateral contacts with non-professional persons if authorized by a
supervisor. Where no collateral contacts are feasible or the contacts do not provide the necessary additional
information, the Department accepts or refers a report for investigation and assessment whenever it appears
likely that the report meets the statutory definitions of abuse or neglect.?

Assigning the Case a Priority. Any case that intake does not screen out must be assigned a priority based
on the severity and immediacy of the alleged harm to the child.”? Time frames for a response based on a case’s
priority begin at the time the intake report is received.

A designation of “priority I” is assigned when a report involves circumstances that pose an immediate risk of
abuse or neglect that could result in death or serious harm or when there has been a previous report that was

18 Id. § 261.001(4).

19 Id. § 261.001(5).

20 CPS Handbook, Item 2141.
21 Id. atItem 2131.

22 Id. atTtem 2131.

23 Tex. Fam. Code § 261.301(d).
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closed as unable to complete.? If a priority I report involves circumstances in which the death of the child or
substantial bodily harm to the child will imminently result unless the Department immediately intervenes, the
Department must immediately respond.” If a priority I report does not involve imminent risk of harm, the
Department must respond within 24 hours.?

The department assigns the designation of “priority II” to all reports of abuse or neglect that are not assigned a
“priority 1.”?" If a report is designated priority II, the Department must respond within 72 hours by initiating an
investigation or by forwarding the report to specialized screening staff.?® Only priority II cases where all victims
are over the age of 6 are eligible for the specialized screening process.?® Through this process, the screening
staff contacts individuals with relevant information and if the child’s safety can be assured without further
investigation, the case is closed.®

Anonymous Reports. If the reporter chooses to remain anonymous, the Department is required to make a
preliminary investigation to determine whether there is any evidence to corroborate the report before proceeding
with a thorough investigation.’’ The preliminary investigation may include a visit to the child’s home or an
interview with and examination of the child and an interview with the child’s parents.3? Also, the Department may
interview any other person the Department believes may have relevant information.** Corroborative evidence
may include the child’s confirmation of the abuse, observation of physical injuries to the child or family violence
in the home, reports from other professionals, such as teachers, doctors or other school officials, or a prior CPS
or criminal history showing danger to the child.

Unless the Department determines that there is some evidence to corroborate the report of abuse, the Department
may not conduct a thorough investigation or take any action against the person accused of abuse.** The worker
must stop the investigation as soon as he or she can reasonably determine that the child is safe and the report
cannot be corroborated. If the preliminary investigation does not lead to corroborating evidence, the investigator
normally informs the parents of that fact.®

The Department’s Conduct in an Investigation

Once a report that meets the statutory definitions of child abuse or neglect by a person responsible for the care,
custody, and welfare of the child, the Department assigns the case for an investigation of the allegations and
assessment of risk to the child. Investigations are governed by statutory law (Texas Family Code Chapter 261),
regulations (40 Texas Administrative Code Chapter 700), and case law. The investigation must be conducted
without regard to any pending suit affecting the parent-child relationship.’® The primary purpose of the
investigation must be the protection of the child.’’

The Department’s investigations are civil in nature. The procedures that the Department uses vary depending on
the allegations, the concerns about the allegations, the level of risk in the family, and family history. Mandatory
elements of a thorough investigation include an interview and examination of the alleged child victim, interview
with at least one of the child’s parents, and an interview with the alleged perpetrator.®

Consistent with the child’s protection, the Department’s investigation must determine:

24 40 Tex. Admin. Code § 700.505(a)(1); CPS Handbook, Item 2143
25 Id. § 700.505(b)(D).

26 Id. § 700.505(b)(2).

27 Id. § 700.505(a)(2).

28 Id. § 700.505(b)(3).

29 CPS Handbook, Item 2223.2.

30 Tex. Fam. Code § 261.3015.

31 Id. § 261.304(a).

32 Id. § 261.304(b).

33 Id.

34 Id. § 261.304(c).

35 Id. §261.311.

36 Id. § 261.301(a).

37 Id. § 261.301(d).

38 40 Tex. Admin. Code § 700.507(b) (3) (B).
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1) the nature, extent, and cause of the abuse or neglect;

2) the identity of the person responsible for the abuse or neglect;

3) the names and conditions of the other children in the home;

4) an evaluation of the parents or persons responsible for the care of the child;
5) the adequacy of the home environment;

6) the relationship of the child to the persons responsible for the care, custody, or welfare of
the child; and

7) all other pertinent data.*

The investigation may include a visit to the child’s home, unless the allegations can be confirmed or clearly ruled
out without a home visit, and an interview and an examination of the child, as well as an interview with the
parents and other children in the home.*® An interview by the Department of the alleged child victim of physical
abuse or sexual abuse must be audio taped or videotaped.” An “investigating agency” other than the Department
may decide not to videotape or audiotape the interview if a determination of “good cause” is made in accordance
with agency rules.*”” However, the fact of failure to tape the interview is admissible at trial. *3

Many communities have developed Child Advocacy Centers for conducting cooperative investigations in a
comfortable atmosphere for the child. These facilities may include videotaping and audio taping equipment
used in recording interviews of the child. Some also include medical examination and psychological assessment
services for use in child abuse and neglect investigations. See Texas Family Code Chapter 264, Subchapter E,
regarding Children’s Advocacy Centers.

Fourth Amendment Requirements in an Investigation. With respect to how the Department conducts
the investigation, the United States Court of Appeals for the Fifth Circuit set forth guidelines under the Fourth
Amendment of the United States Constitution in Gates v. Texas Department of Protective & Regulatory
Services.* For any investigative action that involves entering into or remaining in a home, transporting a child
for an interview or removing a child from a parent’s custody, the Department must have consent, a court order
or exigent circumstances.” While Gales states that the Fourth Amendment applies, the Court also noted that
the government’s interest in stopping abuse and removing children from abusive situations is paramount.*® The
Court explained that child abuse and neglect investigations and seizures present a unique dynamic in Fourth
Amendment jurisprudence which cannot be ignored.” The Court concluded that deciding what is reasonable
under the Fourth Amendment will require an assessment of the fact that the courts are dealing with a child who
likely resides in the same house as and is under the control of the alleged abuser.*

Entering or remaining in a Home: The caseworker should first attempt to gain the parent’s consent to enter
the home. An evaluation of consent is based on the totality of the circumstances and under a standard of objective
reasonableness.*® Silence or passivity cannot form the basis of consent to enter.’® Also, mere acquiescence to a
show of lawful authority is insufficient to establish voluntary consent.’’ Once consent is given, the consent may
be limited, qualified, or withdrawn.52

39 Tex. Fam. Code § 261.301(e).
40 Id. § 261.302.

41 Id. § 261.302(e).

42 Id.

43 Id.

44 Gatesv. Tex. Dept. of Protective & Regulatory Services, 537 F.3d 404 (5th Cir. 2008).
45  Id. at 420.

46 Id. at 429.

47 Id.

48  Id.

49  Id.

50 Id.

51  Id. at420-21.

52 Id. at 426.
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If a caseworker cannot gain consent, they can obtain a court order enter a home.* If there is not time to gain a
court order, however, the Department can still enter or remain in a home even absent consent if there are exigent
circumstances. Under this standard there must be a reasonable cause to believe that the child is in immediate
danger.® Entering or remaining in the home for the sole purpose of interviewing the child does not suffice.

Transporting a Child from School to another Location for an Interview: Before transporting a child for
an interview, the Department must first attempt to notify the parent or other person having custody of the child.*®
Absent consent to transport, the Department may obtain a court order. Although there is currently no express
statutory provision authorizing such an order, it seems likely that Texas Family Code section 261.303 regarding
court orders in aid of an investigation would apply.

To transport a child from a public school® for an interview absent a court order or consent, a caseworker
must have a reasonable belief that the child has been abused and probably will be abused again if he goes home at
the end of the school day.’” But an anonymous tip, absent some showing that it is reliable, is not enough to justify
removal for an interview.® Instead, the tip must be corroborated through a preliminary investigation that can
include an interview of the child’s teachers or peers or an interview of the child at the school or by looking for
injuries on the child without removing any clothing.’® In determining whether to take the child to another location
for the interview, the caseworker should take into account the child’s wishes.®® A person who is notified of and
attempts to interfere with the transportation can be charged with a Class B misdemeanor.*'

Taking Child into Separate Room for an Interview: Like a Terry Stop, all that is required is a reasonable
suspicion of abuse or neglect so long as the interview is no more intrusive than necessary.

Notice of an Interview with a Child. When the Department conducts an interview or examination of a child
during an investigation, the Department must make a reasonable effort before 24 hours after the time of the
interview or examination to notify each parent of the child and the legal guardian of the child, if one has been
appointed, of the nature of the allegation and the fact that the interview or examination was conducted.® This
notice is not required if the Department determines that notice is likely to endanger the safety of the child,
the person who made the report or any other person who participates in the report.’* The notice may also be
delayed at the request of a law enforcement agency if notification within the required time would interfere with
an ongoing criminal investigation.®

Developing a Safety Plan. Along with investigating the allegations, within the first 7 days after an investigation
isinitiated, the caseworker must conduct an initial safety assessment.®® If the caseworker concludes that the child
is safe in the home, the child remains there. ¥ If the child would not be safe, however, the caseworker develops
a safety plan that involves removal of the perpetrator from the home or the parent identifying and agreeing to
another place for the child to live during the investigation.®

A safety plan is time-limited. It does not extend beyond the end of the investigation, subject to some exceptions.5®
All tasks in the plan relate directly to the child’s immediate safety.”® A safety plan is a voluntary agreement with
a family; it is not legally binding unless ordered by the court. A safety plan must not contradict existing court

53 Tex. Fam. Code § 261.303(b). The Fifth Circuit held that this procedure satisfies the requirement for a warrant under the Fourth Amendment. 537 F.3d 404, at 420 (see FN 10).

54 537 F.3d 404,at 421.

55 Tex. Fam. Code § 261.302(b-1).

56 537 F.3d 404. The Fifth Circuit in Gates did not address the requirements for transporting a child from a private school.

57 Id. at433.

58 Id.

59 Id.

60 Id.

61 Tex. Fam. Code § 261.302(f).

62 Id.

63 Id. §261.311(a).

64 Id. §261.311(c).

65 Id. §261.311(d).

66 CPS Handbook, Item 2234.1.

67 Id. at Item 2234.26.

68 Id.

69 For exceptions, see CPS Handbook, Item 2234.35 Developing a Safety Plan When Transferring to Family-Based Safety Services.

70  See CPS Handbook, Item 2234.31 Controlling Safety Threats for a list of the actions and protective interventions that must be considered for inclusion in a safety plan, possibly in
combination with other services.
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orders. For example, if one parent has court-ordered visitation with a child, the worker does not ask the other
parent to deny visitation during the investigation. The worker can, however, ask a parent to voluntarily forgo or
limit his or her own visitation rights for a specified time while the safety of the child is assessed.”

The parents or caretakers in the home are asked to sign the safety plan to indicate their willingness and ability
to abide by the plan. If only one parent or caretaker is willing to sign, the worker may proceed with the plan, if it
appears that the protective parent or caretaker is able to protect the child sufficiently in the immediate future.
The safety plan should clearly indicate the consequences the family could face for not following the plan they
have signed. The worker may develop as many safety plans with as many persons as needed for the individual
circumstances. If there is more than one safety plan, the worker must be aware of the details in all of the plans.’

Voluntary Placements. A safety plan may include a voluntary placement with a caretaker other than the parent.
One long-time issue with voluntary placements was the lack of authority for the volunteer caretaker to make
decisions regarding the child placed in their care. In 2009, the 81% Texas Legislature passed Senate Bill 1598 to
allow parents to authorize specified relatives (grandparent, adult sibling, or adult aunt or uncle)” to perform the
following acts in regard to the child:

1) to authorize medical, dental, psychological, or surgical treatment and immunization of the
child, including executing any consents or authorizations for the release of information as
required by law relating to the treatment or immunization;

2) to obtain and maintain health insurance coverage for the child and automobile insurance
coverage for the child, if appropriate;

3) to enroll the child in a day-care program or preschool or in a public or private primary or
secondary school,

4) to authorize the child to participate in age-appropriate extracurricular, civic, social, or
recreational activities, including athletic activities;

5) to authorize the child to obtain a learner’s permit, driver’s license, or state-issued
identification card;

6) to authorize employment of the child; and,

7) to apply for and receive public benefits on behalf of the child.™

Texas Family Code §34.003 lays out the required contents of any authorization agreement. An authorization
agreement must be signed and sworn to before a notary public by the parent and the relative.”® A parent may not
execute an authorization agreement without written order of the appropriate court if:

1) there is a court order or pending suit affecting the parent-child relationship concerning the
child;

2) there is pending litigation in any court concerning:
a. custody, possession, or placement of the child:
b. access and visitation with the child; or

3) the court has continuing, exclusive jurisdiction over the child.”®

71 Id. atItem 2234.33.

72 Id.

73 Tex. Fam. Code §34.001.
74 Id. § 34.002.

75 Id. § 34.004.

76 Id.

www.NACCchildlaw.org | 17



The Abuse and Neglect Case: A Practitioner’s Guide | 2009 Texas Training Series

If both parents did not sign the authorization agreement, the parties shall mail a copy of the executed authorization
agreement to the parent who was not a party to the authorization agreement at the parent’s last known address
not later than the 10th day after the date the authorization agreement is executed, if that parent is living and
that parent’s parental rights have not been terminated.””An authorization is voidable by a party if the other
party knowingly obtained the authorization agreement by fraud, duress, or misrepresentation, or made a false
statement on the authorization agreement.”® An authorization agreement does not confer or affect standing or
a right of intervention in any proceeding under Title 5 of the Texas Family Code.”® An authorization agreement
terminates if, after execution of the agreement:

1) acourtenters alater order regarding custody, possession, and placement of and access to or
visitation with a child or regarding the appointment of a guardian for the child pursuant to
the Texas Probate Code, unless the court gives written permission; or

2) upon written revocation by a party, if the party follows the prongs set forth in the applicable
section of the Texas Family Code.?

The Department shall prescribe forms relating to authorization agreements not later than January 1, 2010 and
shall make these forms available to the public.

Informational Manuals Recent legislation amended Texas Family Code §261.3071 to require the Department to
provide informational manuals to voluntary caregivers, who are defined as a person who voluntarily agrees to
provide temporary care for a child who:

A. isthe subject of an investigation by the department or whose parent, managing conservator,
possessory conservator, guardian, caretaker, or custodian is receiving family-based safety
services from the department;

B. isnot in the conservatorship of the department; and

C. isplaced in the care of the person by the parent or other person having legal custody of the
child.

The informational manual must be in English and Spanish and must include information regarding the role of a
voluntary caregiver, including information on how to obtain any documentation necessary to provide for a child’s
needs.®

Removing a Child from a Parent’s Custody. If the child is not safe in the home and the caseworker cannot
develop an agreed upon plan to ensure the child’s safety, the caseworker removes the child from the parent’s
custody. To do so, however, the caseworker must first have a court order for removal or exigent circumstances.
“Exigent circumstances” means that based on the totality of the circumstances, there is reasonable cause to
believe that the child is in imminent danger of physical or sexual abuse if he remains in his home.® Factors to
consider include: 1) time available to obtain a court order; 2) the nature of the abuse (its severity, duration &
frequency); 3) the strength of the evidence supporting the allegations of abuse; 4) the risk that the parent will flee
with the child; 5) the possibility of less extreme solutions to the problem; and, 6) the harm to the child that might
result from the removal.®

For a detailed discussion of removal, refer to Chapter 3 of this manual.

77 Id. § 34.005.

78 Id. § 34.006

79 Id. § 34.007(c).

80 Id. § 34.008.

81 Id. $261.3071(g).

82 537 F.3d. 404, at 429.
83 Id.
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The Court’s Involvement in an Investigation

Orders in Aid of an Investigation: As discussed above, if a caseworker cannot get consent for an investigative
action and there are no exigent circumstances, they can obtain a court order to aid in the investigation The Texas
Family Code authorizes such orders to enter a home, school, or any place where the child might be located for
the purposes of an interview, examination, and investigation, or to obtain a physical, psychological or psychiatric
examination of the child or medical records relating to the child.®

The standard for such an order is “good cause shown.”® This phrase, however, is not defined in either the Texas
Family Law Code or case law. Consequently, it is unclear exactly what it means. Looking to the law on criminal
search warrants, it seems likely that good cause means probable cause to believe that the search will uncover
evidence of child abuse or neglect. This does not require a showing that the abuse actually happened but only
that there is a “substantial chance” or “fair probability” of abuse or neglect.®® A better-than-even chance is not
required.’” Although there are no standards for how the Department must “show” good cause, like a criminal
search warrant, it seems reasonable that the Department submit a written affidavit executed under penalty of
perjury with the facts establishing probable cause. For criminal search warrants, to the extent the facts are based
on an informant rather than on the caseworker’s personal knowledge or observations, the court looks to the
totality of the circumstances in determining the informant’s reliability.®

Although the Department does not keep statistics, anecdotally, prior to Gates, the Department rarely sought
an order to aid in an investigation. After Gates, however, it is likely that the Department will be seeking them
more often.

To further facilitate the Department’s investigation, the court may also prohibit removal of the child from the
state during an investigation.®

The Family Code also provides that the court may order a parent or caretaker to submit to medical or mental
examination and provide access to related records.’* However, because this provision was enacted prior to HIPAA,
it is unclear if use of this provision would be successful. An indigent parent is entitled to appointed counsel in a
hearing relating to the examination or release of medical records under this section.

Orders for Removal of a Child. If the caseworker wants the child to live outside of the parent’s home, even
temporarily, and the parent does not agree, the caseworker must obtain a court order. If, as discussed above,
exigent circumstances exist, then the caseworker can remove the child and then seek the court order.®" If there
are no exigent circumstances, the caseworker has to seek a court order before removing the child.®

Refusal to Comply with Court Orders. Refusal to submit to orders in aid of investigation may be grounds
for termination of parental rights in a subsequently filed suit affecting the parent child relationship (SAPCR).%
If a person fails to report to an authorized agency within a reasonable time after receiving proper notice of an
investigation, that person is deemed to have refused to cooperate with the investigation.®*

A person commits an offense if, with the intent to interfere with the department’s investigation, the person
relocates the person’s residence, either temporarily or permanently, without notifying the department of the
address, or conceals the child and the person’s concealment interferes with the investigation.” The offense is a

84 Tex. Fam. Code § 261.303.
85 Id.

86 Illinois v. Gates, 462 U.S. 213 (1983).
87 Id.

88 Id.

89 Tex. Fam. Code § 261.306.
90 Id. § 261.305.

91 Id. §262.104 and 262.105.
92 Id. §262.101.

93 Id. § 161.001(1) (I).

94 Id. § 261.3031(b).

95 Id. §261.3032.
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Class B misdemeanor, and if the conduct constitutes an offense under another law, the actor may be prosecuted
under this section or the other law.%

Family Code Title 4 Protective Orders. A parent or other caretaker may also initiate legal action that protects
the child and obviates the need for the Department to step in. A parent may seek to remove the alleged perpetrator
of abuse by obtaining a temporary restraining order or by resort to protective order procedures.” The potential for
direct enforcement of the protective order by law enforcement agencies makes it a better option than injunctive
relief in most cases.®®

The Department is specifically authorized to file an application for protective order.® If the Department
recommends, and court finds that the child requires protection from family violence, a protective order must be
rendered.'® The court shall render a protective order if evidence at the adversary hearing shows that the child
requires protection from family violence.'”’

Temporary Ex Parte Protective Order. A temporary ex parte protective order (TEPPO) can be used to direct
a respondent to do or refrain from doing certain acts."’? Additionally, the order can exclude a perpetrator from
a residence under certain situations.'”® A TEPPO can be issued without notice or hearing, but the court has the
option to recess the hearing on the TEPPO to contact the respondent by phone and provide the respondent with
an opportunity to be present for the hearing.'™ If the court chooses to recess court to allow the respondent an
opportunity to be present, the hearing must resume that same day without regard to the respondent’s availability.'®®
The order is effective for up to 20 days. On an applicant’s request or on the Court’s own order, the 20 day period
may be extended for additional 20 day periods.””® A TEPPO can be enforced through a civil contempt proceeding,
and certain provisions can be criminally enforced.'” During the time a TEPPO is in existence, a valid TEPPO
supersedes any other order under Title 5 (SAPCR), to the extent there is a conflict.

Temporary Restraining Order to Remove the Perpetrator from the Home. The Department, without
asking for removal of the child, may file a petition for removal of the alleged perpetrator of child abuse from the
household; the court may order removal of the alleged perpetrator and also order the remaining parent to report
violations. The order is good for up to 14 days.

An order to remove the perpetrator from the home is only a civil temporary restraining order (TRO) designed to
protect and preserve property. Although criminal penalties are provided if either the alleged perpetrator or the
remaining parent violates the order, the criminal penalties can only be enforced through a finding of contempt.!%
A PO and TEPPO, however, are designed to protect people and provide greater level of protection than TRO and
are directly criminally enforceable. Thus, in most cases they are preferred over a restraining order.

Completion of an Investigation

An investigation should be completed (finished casework, documentation in the Department’s database and
supervisor approval) within 60 days.'” A case that begins as a thorough investigation may be closed after an
abbreviated investigation if: (1) the child is safe; (2) abuse or neglect did not occur; (3) there is no uncontrolled
risk at the end of the investigation; and (4) the worker has enough information to refer the family to any needed

96 Id. § 261.3032(b), (c).

97 Id. § 71.001 et seq.

98  Id. § 86.001 et seq.

99  Id. §82.002(d) (2).

100 Id. § 262.102(c).

101 Id. § 262.201(c).

102 Id. § 83.001(d).

103 Id. § 83.006.

104 Id. § 83.007.

105 Id.

106 Id. § 83.002.

107 Id. §§ 85.021, 85.022; Tex. Pen. Code § 25.07(a).
108 Tex. Fam. Code § 262.1015.

109 CPS Handbook, Item 2223 et seq.
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services."" But before an abbreviated investigation is deemed complete, the caseworker must, at a minimum: (1)
with certain exceptions, check the abuse and neglect backgrounds of every member of the family and home; (2)
interview and examine each alleged victim,; (3) interview at least one parent in the home, and if the parent is the
alleged perpetrator, interview at least one other person who is not an alleged victim or perpetrator; (4) visit the
home unless abuse and neglect can be ruled out without taking this action; and (5) check the criminal background
of each alleged perpetrator, unless an alleged perpetrator is a child who is also alleged to be a victim.'"

A completed investigation requires an allegation disposition, an overall disposition, a definition of overall roles
and a risk assessment.

Allegation Dispositions. After the investigation, the Department is required to determine by a preponderance
of the evidence whether each allegation made in the case is:

1) reason to believe (RTB) (abuse or neglect has occurred);
2) ruled-out (abuse or neglect has not occurred);

3) moved (before staff could draw a conclusion, the persons involved in the allegation moved
and could not be located); or

4) unable-to-determine (none of the above dispositions is appropriate). "

In addition, the records may show an “administrative closure” disposition where a preliminary investigation shows
the matter should not be pursued." “Administrative closure” is allowed only in certain limited circumstances
after a “preliminary” investigation.

Overall Dispositions. A case must also be given an “overall disposition” based upon the disposition of each
allegation. The overall investigation disposition is the summary finding about the abuse or neglect that was
investigated." The overall disposition is derived from the individual allegation dispositions as follows:

1) if any allegation disposition is RTB, the overall case disposition is RTB;
2) if all allegations are ruled out, the overall case disposition is ruled out;

3) if any disposition is unable to complete and no disposition is RTB, or unable to determine,
the overall disposition is unable to complete;

4) if any allegation disposition is unable to determine and no allegation disposition is RTB, the
overall case disposition is unable to determine.

A case is not eligible for administrative closure — i.e. closure without a “disposition” — if any one allegation
meets the criteria for allegation dispositions as specified in (1)-(4) above (under “Allegation Dispositions”)."®

Risk Assessment. Regardless of the allegation and overall dispositions, the only cases that are opened for
services are those where, based on a risk assessment, there is a reasonable likelihood that children in the family
will be abused or neglected in the foreseeable future."” For a detailed description of the risk assessment process
refer to Item 2235 of the CPS Handbook.

110 Id. Note: all four elements listed in the handbook need to be established for an investigator to recommend closure of the case after an abbreviated investigation; it is not enough
that the child is safe if the alleged abuse is found to have occurred or if there is deemed to be risk of future abuse.

111 CPS Handbook, Item 2224.2.

112 40 Tex. Admin. Code § 700.511(a); CPS Handbook Item 2271.
113 40 Tex. Admin. Code § 700.511(a) (5).

114 40 Tex. Admin. Code § 700.507.

115 40 Tex. Admin. Code § 700.511(b); CPS Handbook, Item 2271.1.
116 40 Tex. Admin. Code § 700.511(b); CPS Handbook, Item 2271.1.
117 CPS Handbook, Item 2235.
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Notice of Investigative Findings

Notification in Abbreviated and Thorough Investigations. Subject to certain exceptions, the following
persons must be notified of the results of an abbreviated or thorough investigation: (1) each alleged victim who
was interviewed; (2) each custodial parent of each alleged victim; (3) each non-custodial parent of each alleged
victim; (4) each legal guardian, if one appointed, of each alleged victim; (5) each person identified as an alleged
perpetrator; and (6) the person who reported the alleged abuse/neglect, if the identity of the reporter is known.
This notice must be provided no later than 15 days after the investigation is closed by the supervisor.'®

Notification in Administratively Closed Investigations. Subject to certain exceptions, the Department
must notify the following parties about the findings of an investigation that was closed administratively: (1)
each custodial parent of each alleged victim; (2) each non-custodial parent of each alleged victim; (3) each legal
guardian, if one has been reported, of each alleged victim; and (4) the person who reported the alleged abuse or
neglect, if his identity is known."® The Department must provide notice to the parents and guardian no later than
24 hours after the investigation is closed by the supervisor or to the reporter within 15 days.'?

Optional provision of investigation findings upon request. With regard to any type of investigation, the
Department may provide information about the investigation to the custodial and non-custodial parents and
legal guardian of any child in the home under investigation, at the parent’s or guardian’s request, unless one of the
exceptions exists. Staff may provide information from the investigation to the extent deemed necessary by the
Department for the protection and care of the child when such information is necessary to meet the child’s needs.
However, staff may not release information that is subject to redaction under 40 Texas Admin. Code § 700.204.”'

Texas Admin. Code § 700.204 provides:

1) Unless otherwise permitted by law, prior to the release of confidential investigation or case
records, the Texas Department of Protective and Regulatory Services (TDPRS) shall redact
the records to remove the name, address, and any other information in the record which
tends to reveal the identity of any individual as a reporter. In the event that an individual who
was areporter also provided a witness statement or other evidence during the course of the
investigation, that individual’s identity as a witness, as well as the information provided by
that individual in the role of witness, will be released, provided that any information which
might identify that individual as the reporter is redacted from the record prior to its release.

2) The Department shall withhold the release of any records obtained from another source, if
the release of that record to this requestor is specifically prohibited under state or federal
law. Information which may be withheld under this section includes, but is not limited to,
the following:

A. all medical records subject to the Medical Practices Act, Texas Civil Statutes, Article
4495b, unless their release to the requestor is authorized under §5.08 of that Act;

B. HIV information unless release to the requestor is authorized under the Health and
Safety Code, Chapter 81,

C. criminal history or arrest records obtained from a law enforcement entity unless their
release to the requestor is specifically authorized under state and federal law;

D. adult or juvenile probation records, as well as juvenile arrest records, unless their
release to the requestor is specifically authorized under state and federal law; and

118 40 Tex. Admin. Code § 700.513(a); CPS Handbook Item 2273.11.
19 40 Tex. Admin. Code § 700.513(b); CPS Handbook Item 2273.12.
120 CPS Handbook, Item 2273.12.

121 Id. at Item 2273.13.
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E. polygraph exam reports, unless their release to the requestor is specifically authorized
under the Polygraph Examiners Act, Texas Civil Statutes, Article 4413(29cc), §19A.

3) Notwithstanding any other provision in this chapter, TDPRS may withhold any information
in its records if, in the judgment of TDPRS, the release of that information would endanger
the life or safety of any individual. TDPRS shall keep a record of any information so withheld
and shall document the specific factual basis for its belief that the release of the information
would be likely to endanger the life or safety of an individual.

4) Information withheld from a requestor under this subsection, as well as the documented
basis for withholding information under subsection (c) of this section, may be released only
upon a court order pursuant to the provisions in §261.201(b) of the Code.

Exceptions to Providing Notification. Notwithstanding the above required notice, the Department is not required
to give notice where:

e Unable to locate. During the investigation, the Department was unable to locate
the person entitled to notification despite having made reasonable efforts to locate
the person.

e Safety exception. Notwithstanding requirements or permission to notify certain
persons of investigation results, the Department shall not provide the notice when
the Department determines that the notice is likely to endanger the safety of
any child in the home, the reporter or any other person who participated in the
investigation of the report. This safety exception does not apply to a designated
perpetrator or designated victim perpetrator entitled to receive notice, or to a
former alleged perpetrator entitled to receive notice.

e Law enforcement exception. The Department may delay notification of a person
entitled to notification under this section if a law enforcement agency requests
the delay because timely notification would interfere with an ongoing criminal
investigation. The Department may delay notification only in those circumstances
in which the law enforcement agency agrees to notify the Department at the
earliest time that the delay is no longer needed. The Department must provide the
notification within 15 days after the date on which the Department is notified that
the law enforcement agency has withdrawn the request to delay the notification.

e Administrative closure exception. The Department must not provide required
notifications or optional information about findings to parents and guardian if a
CPS investigation is being closed administratively because the report was referred
for investigation to another authorized entity, such as law enforcement or another
state agency.'?

Form of Notification. The notice of the results of the investigation may be written or oral, with certain exceptions.
Each person identified as a designated perpetrator or designated victim/perpetrator must be given written notice
of the investigation findings. In the case of a victim/perpetrator child, notice is provided to the child’s parents.'?®
Notification to an alleged perpetrator against whom all allegations have been “ruled out” must be in writing.'?*

The worker must also send each person against whom the allegations were “ruled out” a separate written
“Notification of Right to Request Removal of Role Information.”'”® This notice must be given within 15 days

122
123
124
125

CPS Handbook, Item 2273.14.

40 Tex. Admin. Code § 700.513(f).
40 Tex. Admin. Code § 700.513(g).
CPS Handbook, Item 2273.5.
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following conclusion of the investigation or other final ruling which resulted in a finding of “ruled out” or its
equivalent.'®

Per the Texas Family Code, at the conclusion of an investigation in which the department determines that the
person alleged to have abused or neglected a child did not commit abuse or neglect, the department shall notify
the person of the person’s right to request the department to remove information about the person’s alleged
role in the abuse or neglect report from the department’s records.'”” On request, the department must remove
information from the department’s records concerning the person’s alleged role in the abuse or neglect report.'?

The right to request removal of role information may also arise when an administrative review, an appeal of the
administrative review, or a court hearing results in a finding of “ruled out” or its legal equivalent.'?®

The “removal or role” process must be completed within 90 days from receipt of a “properly submitted” request.
While the removal process is ongoing, CPS may not release any information in its report which pertains to the
alleged perpetrator whose role has been “ruled out”. To be “properly submitted” the request must be: (1) submitted
on the prescribed form; (2) signed by the alleged perpetrator; (3) mailed or delivered to CPS within 45 days after
the mailing date of the notification letter; and (4) mailed to an address specified on the prescribed form. If the
request is not properly submitted, it will be denied. Notice of denial must be sent within 30 days of receipt of the
request for removal of role information.™°

Remedies for an Improper Investigation

Administrative Review of Investigative Findings. Those who disagree with the Department’s determination
that there was reason to believe that abuse or neglect occurred may seek administrative review through an
“Administrative Review of Investigation Findings” (ARIF).®' If an individual is entitled to an administrative
hearing before the State Office of Administrative Hearings (SOAH), the Department may, at its sole discretion,
waive the conduct of an ARIF and proceed directly to the SOAH hearing.'s

A Lawsuit for a Violation of Rights under State or Federal Law. If a parent feels the Department’s investigation
violated their state, federal or constitutional rights, they can bring a lawsuit against the Department and the
individual caseworker. If, however, a caseworker’s actions meet certain criteria, the parent cannot get money from
the caseworker even if a court later finds that the caseworker made the wrong decision about an investigation or
removal. State law refers to this protection as official immunity, while federal law calls it qualified immunity.

Under official immunity, caseworkers are protected under Texas law if they acted in good faith.”® The test for
good faith is whether a reasonably prudent caseworker, under the same or similar circumstances, could have
believed they needed to act in the same way.'3* It is an objective test and is not based on the caseworker’s actual
intent. But to meet the standard, the caseworker does not have to prove that all reasonably prudent caseworkers
would have acted the same but, rather, that at least one reasonably prudent caseworker would have done so. '3

For any claims under federal law, a caseworker is entitled to qualified immunity unless all of the following are true'®:

126 CPS Handbook, Item 2274.

127 Tex. Fam. Code § 261.315(a).

128 Id. § 261.315(b)

129 CPS Handbook, Item 2274.

130 Id. at Item 2274.

131 Tex. Fam. Code § 261.309; 40 Tex. Admin. Code § 700.516.
132 40 Tex. Admin. Code § 700.516(j).

133 The caseworker must also be acting within the scope of their authority. Tex. Hum. Res. Code § 40.061. Texas law requires DFPS to investigate reports of child abuse or neglect.
Tex. Fam. Code § 261.301. The investigation may include visits to the child’s home and interviews with the child, parents and other children in the home. Tex. Fam. Code § 261.302.
Texas law also allows a caseworker to remove a child even without a court order. Tex. Fam. Code § 262.104. As a result, caseworkers’ actions in investigating a child abuse report,
including visits to the home or interviewing the child, or removing a child from a parent’s custody fall within the scope of their authority. There is also a specific immunity from
civil liability for caseworkers who take a child into custody without a court order if there is reasonable cause to believe there is an immediate danger to the physical health or safety
of the child. Tex. Fam. Code § 262.003.

134 See City of Lancaster v. Chambers, 883 S.W.2nd 652, 656 (Tex. 1994).

135 Id.

136 Hare v. City of Cornith, 330 F.3d 320, 325 (5th Cir. 1998). Under a recent United States Supreme Court case, a court does not have to address the elements in any particular order
(e.g., it can determine whether there was a clearly established law before determining whether a constitutional violation occurred). Pearson v. Callahan, No. 07-751 (2009).
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1) Taken in the light most favorable to the parent, the alleged facts show that the caseworker’s
conduct violated statutory or constitutional law;

2) The law was clearly established at the time of the caseworker’s actions; and

3) The caseworker’s conduct was objectively unreasonable in light of the established law.

The objectively unreasonable test is similar to the good faith test under Texas law. It is not based on what the
caseworker actually believed but on whether a reasonably competent caseworker could have believed that there
was a need for the action.'

Separation of Investigative and Service Functions

The Department must separate the performance of investigations by Department staff from the delivery of
services to clients and their families to the extent possible.® The program administrator must develop procedures
facilitating the exchange of information between employees responsible for performing investigations and those
responsible for the delivery of services to clients and families. The program administrator may consider the needs
and caseloads in the different areas of the region in separating these functions. Therefore, CPS staff conducting
investigations may provide services that are needed to ensure the safety of children during the investigation and
may refer families for other services as needed during the investigation.

Opening a Case for Services

If the risk assessment indicates that there is a reasonable likelihood that there will be abuse or neglect in the
foreseeable future, the case can be:'™®

1) Opened for services;

2) Closed without services but with the child living in the home and a referral to community
resources; or

3) Closed without services with the child living with a caregiver designated by the parent who
either has or agrees to obtain managing conservatorship over the child.'

A case can be opened for either family based safety services or court ordered services.

Family Based Safety Services (FBSS). A case is eligible for FBSS if the child can remain in the home while
the family receives services or if the parents have agreed to the child living with a designated caregiver while
receiving services. There is no court supervision of families in FBSS and neither parents nor children are entitled
to attorneys.

Within 45 days after the FBSS unit accepts the case, the safety plan should be replaced with a “Family Service
Plan” specifying tasks and services for the case while in FBSS status. The worker must attempt to work with
the parents to develop the family service plan. After completing the plan, the worker must ask the parents to sign
it, and give them a copy of it. If either parent will not sign the plan, the worker must document on the plan the
reasons why a parent will not sign and must give the parent a copy of the plan. '*2

Note that the signature of the parent is not required, under the Department’s rule, for the family service plan
to be implemented, but that an “attempt to work with” the parent must be documented.

137  Ewvett v. Dentnff, 330 F.3d 681, 687 (5th Cir. 2003).
138 Tex. Hum. Res. Code § 40.0525.

139 CPS Handbook, Item 2235.

140 CPS Handbook, Item 2234.45.

141 40 Tex. Admin. Code § 700.704(a).

142 Id.
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The purposes of the Family Service Plan are to:
1) establish a structured, time-limited process for providing services; and
2) ensure that services progress as quickly as possible towards enabling the family to:
(A) reduce the risk of abuse or neglect; and

(B) function effectively without CPS assistance."

The Family Service Plan is required to:
1) include the reasons CPS is involved with the family;

2) include an assessment, developed with the family, of family problems and strengths and
resources that can be utilized to help the family reduce the risk of child abuse and neglect;

3) identify the goals or changes needed to reduce the level of risk;

4) specify the tasks the family must complete during the effective period of the plan in order to
make the needed changes;

5) describe the services CPS must provide to help the family complete those tasks;

6) indicate how CPS will evaluate the family’s progress in completing each task and individual
goal,

7) indicate the period of time and frequency of the tasks and services; and

8) meet federal and state laws, including the DFPS Licensing Minimum Standards as outlined
in the CPS Handbook, Section 6400, Case Planning.'*

The Department’s policy requires that the caseworker develop the service plan after discussing with the family:
(1) the reasons for CPS involvement; (2) the primary issues that have placed the child at risk; (3) the specific goals
and changes needed to reduce the level of risk; and (4) the strengths and resources the family can apply to make
those changes. In addition, the plan when drafted must: (1) identify the tasks that the family must work on during
the time frame indicated on the plan, (2) describe the services that CPS must provide to help the family complete
those tasks within the time frame indicated, and (3) indicate how CPS will evaluate the family’s progress in
completing each task and individual goal. Finally, all Family Service Plans are required to be time-limited. That
is, there should be deadlines placed both on the tasks to be completed by the parents and the services to be
provided by the Department.'*

Court Ordered Services without Removal. If a family refuses or fails to comply with FBSS but the child has
not been involuntarily removed from the parent’s care, the Department may file a legal suit affecting the parent-
child relationship (SAPCR), to compel cooperation as injunctive relief.*® A person who fails to follow the court
orders issued pursuant to the SAPCR is subject to appropriate sanctions in order to protect the health and safety
of the child, including the removal of the child as specified by Chapter 262 of the Texas Family Code.'"

In SAPCRs where the child has not been removed, the Family Code does not require the court to appoint an
attorney ad litem or a guardian ad litem for the child or an attorney for the parent because the Department is
not seeking termination of parental rights or to be named as conservator of a child."® Nevertheless, a trial court

143 40 Tex. Admin. Code § 700.704(b).

144 40 Tex. Admin. Code § 700.704(c).

145 CPS Handbook, Item 3143.

146 Tex. Fam. Code§ 264.203(b).

147 Id. § 264.203(c).

148 See Id. §§ 107.011, 107.012, 107.0125 and 107.013.
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may appoint an attorney or guardian ad litem for a child in such cases if the appointment is necessary and in the
best interest of the child.'

Thus, a common practice is to appoint an attorney for the child even if the Department’s pleadings might not
technically require the appointment at the beginning of the case. The Texas Family Code also does not require
that a SAPCR where the child has not been removed to come to a legal resolution within 12 months.™°

149 Id. § 107.021(a).
150 Id. § 263.401.
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Conservatorship

Two chapters of the Texas Family Code provide detailed guidance for lawsuits filed by the Texas Department of
Family and Protective Services in which it requests conservatorship of children. Chapter 262 governs how courts
respond to the Department’s requests for children’s removal from parents due to child abuse or neglect; chapter
263 provides for judicial review of the legal cases to ensure children are not lost in the child protection system.

Procedures in Suit by Governmental Entity
to Protect Health and Safety of Child

Chapter 262 provides three options to the Department for removal of a child from its home:
1) emergency removal prior to obtaining a court order;
2) removal after obtaining an ex parte order; or

3) removal after notice and hearing.

Introduction

Chapter 262 authorizes police, juvenile probation officers, and the Department’s caseworkers to take possession
of a child in an emergency. This may be done either with prior written court approval or without such an order
if the situation warrants immediate state intervention to rescue a child from dangerous circumstances. Actual
practice and procedures in counties around Texas vary considerably, but all should comply with the basic
framework set out in the statutes discussed here. Many of the statutory requirements governing child protection
cases stem from federal mandates imposed by CAPTA and ASFA, as noted previously.'

Authority of the Department

Suits under this chapter most often are prompted by an immediate need for removal. However, in some cases
there is a real and unacceptable risk of harm to the child even in the absence of an obvious emergency. The
Department may proceed under Chapter 262 even if no immediate emergency can be shown by providing the
“adversary hearing” to the parents before removing the child.?

Requesting Conservatorship in Emergency Situations

Depending upon the circumstances, the Department may file a suit affecting the parent-child relationship
(SAPCR) requesting an order granting permission to take possession of the child or take possession of the child
without obtaining a court order.® The court may also make an initial order for protection of the child with or
without affording the parents prior notice or an adversarial hearing.* In a suit brought under Chapter 262, the
court may award temporary managing conservatorship to the Department ex parte.’ The health and safety of the

Sampson & Tindall’'s Texas Family Code Annotated, Chapter 262 Introductory Comment.
Tex. Fam. Code § 262.113; § 262.205

Id. § 262.001(a)

Id. § 262.101; § 262.102

Id. § 105.001(h).
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child is the paramount concern in determining whether sufficient “reasonable efforts” have been made to prevent
or eliminate the need to remove a child from home.®

The Department’s Pleadings

The original pleading filed in a termination case will usually be entitled, “Original Petition In A Suit Affecting the
Parent-Child Relationship; Termination Petition And/Or Managing Conservatorship” or it may be a “Petition for
Protection of a Child, Conservatorship, and For Termination in a Suit Affecting the Parent-Child Relationship
(SAPCR).” The petition will include the information required by Chapter 105 for every SAPCR, such as each child’s
name, age and residence, the name and other information about the mother, which is usually known, and whatever
information the department has about possible fathers, whether presumed, alleged, adjudicated or acknowledged,
or will state that the father is unknown. The Petition will usually seek termination of the parent child relationship
if the problems leading to the suit cannot be resolved, and in the alternative it will seek as a final disposition the
appointment of CPS or an appropriate protective adult as the managing conservator of the child.

There are numerous grounds on which the parent-child relationship can be terminated.” Please see Chapter 4 for
more information regarding these grounds.

Except in aggravated circumstances, DFPS should seek termination of parental rights only after exploring other
options to ensure the health and safety of the child. Therefore, in most cases DFPS requests termination of the
parent-child relationship conditionally in the original petition — if, and only if, reunification cannot be effected.
Conditional pleadings reduce the need for amended pleadings — and the attendant need to re-serve all parties
— and are consistent with the mandated statutory warnings to the parents that their parental rights may be
restricted or terminated unless they are willing and able to provide the child with a safe environment.?

Since an amended petition entirely supplants the original petition, each party who has been served with the
original petition and defaulted (but not had a judgment entered against him) must be served with the amended
petition and given another opportunity to answer. An interlocutory default judgment may be entered against a
party served with the original petition prior to the filing of an amended petition, obviating the need for further
service of process on that party. If, however, the original petition requested only managing conservatorship, a
father served with that petition could not be “defaulted” on an amended petition requesting termination of his
parental rights without new service of process.

Filing the Petition in Emergency and Non-Emergency Circumstances

Depending upon the circumstances, the Department may remove before or after obtaining a court order, and the
court may make an initial order for protection of the child with or without affording the parents an opportunity
for an adversarial hearing before removing the child. In a suit brought under Chapter 262, the court may award
temporary managing conservatorship to the Department ex parte.®

The Department may pursue one of three different routes to remove a child and request that conservatorship be
transferred to the Department or another suitable person. In essence, these three routes are:

A. emergency removal => suit filed 2 ex parte emergency orders obtained
=> adversary hearing;

B. suitfiled =2 ex parte emergency orders obtained = child removed = adversary hearing;

C. suit filed (“possession with intent to return,” chronic neglect or chronic low-level abuse)
- adversary hearing = child removed.

Id. § 262.001(a); 42 U.S.C. § 671(a)
Id. § 161.001

Id. § 262.201(c)(2); § 263.006

Id. § 105.001(h).
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Possession of Child in an Emergency without a Court Order

Under appropriate circumstances, a department caseworker (as well as any law enforcement or juvenile probation
officer) has the authority to take possession of a child without a court order." If the removal is effected prior to
court order, the Department must file a suit affecting the parent-child relationship immediately, request the court
to appoint an attorney ad litem and guardian ad litem for the child, and request an initial hearing to be held no
later than the first working day after the date the child is taken into possession."

If the child has been removed without a court order, the Original Petition must be filed no later than the close
of business of the next business day after the removal and an ex parte order must be signed during that same
time period.”? If the court is unavailable for a hearing on the first working day, then the hearing shall be held
on the first working day after the court becomes available. Note that the only reason allowed for delay is court
unavailability — absence of Department lawyers or staff is not an excuse. In no event may the court hearing be
delayed beyond the third working day after the child is taken into possession.” The statute presumes that a
court will always be available within three days. If the ex parte hearing is not held within the required time, the
child must be returned."

Sometimes the child should not remain in the household until an adversary hearing is held, but there is time
to obtain judicial approval before removing the child. In those situations, DFPS will seek an ex parte order
authorizing removal.” Before signing an ex parte order, the court must find that:

1) thereisanimmediate danger to the physical health or safety of the child or the child has been
a victim of neglect or sexual abuse and that continuation in the home would be contrary to
the child’s welfare;

2) there is no time, consistent with the physical health or safety of the child and the nature of
the emergency, for a full adversary hearing under Subchapter C; and

3) reasonable efforts, consistent with the circumstances and providing for the safety of the
child, were made to prevent or eliminate the need for removal of the child."®

If DFPS does not need to take possession before the adversary hearing, the petition may be filed under Texas
Family Code§ 262.113, and the hearing held under Texas Family Code § 262.205.

Even if emergency removal is not requested, DFPS must support its suit with an affidavit sworn to by a person
with personal knowledge and stating facts sufficient to satisfy a person of ordinary prudence and caution that:

1) reasonable efforts have been made to prevent or eliminate the need to remove the child from
the child’s home; and

2) allowing the child to remain in the home would be contrary to the child’s welfare."”

The court, at the adversary hearing, must make findings on these points.” These allegations and findings are
necessary for federal foster care funding.'

Temporary possession of child without a court order with intent to return the child: There are situations
in which a law enforcement officer takes possession of a child when during a criminal investigation the officer
discovers a child is missing or situations in which an authorized representative (DFPS or law enforcement

10 Id. § 262.104

11 Id. § 262.105.

12 Id. § 262.106

13 Id.

14 Id.

15 Id. §§ 262.101; 262.102; 262.106
16 Id. § 262.102

17 Id. §262.113

18 Id. § 262.205

19 Inorder for a State to be eligible for payments under this part, it shall have a plan approved by the Secretary which ... provides that, in each case, reasonable efforts will be made
(A) prior to the placement of a child in foster care, to prevent or eliminate the need for removal of the child from his home, and (B) to make it possible for the child to return to his
home. 42 U.S.C. § 671(a)(15).

www.NACCchildlaw.org | 31




The Abuse and Neglect Case: A Practitioner’s Guide | 2009 Texas Training Series

officer) takes possession of a child in danger.?’ In these situations, if the child is taken into the possession of
the Department either directly or through law enforcement with the sole intent to return the child to a parent,
custodian or caretaker entitled to possession of the child, DFPS has five days to locate the caretaker and return
the child.?" If the child cannot be returned to the caretaker within five days, the Department must file suit and
schedule hearings as if the child had been involuntarily removed according to Texas Family Code § 262.104 at
the end of the five-day period. An adversary hearing must be held within 14 days after the end of the five-day
period.?

Ex Parte Order Authorizing Removal

Before a court can issue an ex parte temporary order authorizing the removal of a child without first holding a
hearing on the matter, the court must find that the supporting affidavit states facts sufficient to satisfy a person
of ordinary prudence and caution that:

1) thereisanimmediate danger to the physical health or safety of the child or the child has been
a victim of neglect or sexual abuse and that continuation in the home would be contrary to
the child’s welfare;

2) there is no time, consistent with the physical health or safety of the child, for a full adversary
hearing under Subchapter C; and

3) reasonable efforts, consistent with the circumstances and providing for the safety of the
child, were made to prevent or eliminate the need for the removal of the child.?

Once a court issues an order authorizing the removal of a child, the state and the parties must work the case with
an eye toward the 12 months to permanency timeframe mandated by Chapter 263 of the Texas Family Code.

In 2008, the Supreme Court of Texas denied the Department’s petition for review by mandamus in the case involving
the removal of children from a religious group ranch. After the Department took possession of the children and
filed suits requesting orders to remove the children from their parents, a trial court issued temporary orders that
continued the Department’s custody. The Third Court of Appeals held that the Department failed to meet its
burden under Texas Family Code § 262.201(b)(1) and directed the trial court to vacate its temporary orders.” The
Department sought mandamus relief, which the Supreme Court denied. The Supreme Court, with three justices
dissenting in part, held that the removal of the children was not warranted. Although the Department claimed
that the appellate court’s decision left the Department unable to protect the children, the Texas Family Code gave
a trial court broad authority to protect children short of separating them from their parents and placing them
in foster care, including options under Texas Family Code §§ 105.001(a) (%), 262.1015, and 261.303(b)-(c). The
trial court had to vacate the orders as directed, but the trial court did not have to do so without granting other
appropriate relief to protect the children.?

Child Placement Resources Form

If the Department determines that removal of the child is warranted, a “child placement resources form” must be
prepared. The proposed child placement resources form:

A. instructs the parent or other person having legal custody of the child to:
(i) complete and return the form to the department or agency; and

(i) identify in the form three individuals who could be relative caregivers or designated
caregivers, as those terms are defined by Section 264.751; and,

20 Tex. Fam. Code § 262.007(c); § 262.110(b)

21 Id.

22 Id. §262.201(g).

23 Id. §§ 262.101, 262.102

24 Inre Steed, No. 03-08-00235-CV (Tex.App. — Austin 2008, orig. proceeding) (mem. op.)

25  Inre Texas Department of Family and Protective Services, 255 S.W.3d 613, No. 08-0391 (Tex. 2008, orig. proceeding).

32 | National Association of Counsel for Children




CHAPTER 3 | Removal and Conservatorship

B. informs the parent or other person of a location that is available to the parent or other person
to submit the information in the form 24 hours a day either in person or by facsimile machine
or e-mail.?

The child placement resources form must include information regarding the time by which DFPS must complete
a background check on any proposed caregiver.?” This statute envisions that the required information will be
provided cooperatively and before the 14 day hearing. The court must inform the parties that refusing to provide
the form will not result in the delay of the case.”® The Department must, prior to the adversary hearing, prepare
background checks, including CPS and criminal history searches, on any person designated as apossible caregiver
on the form, except relatives located in other states.?® In a departure from past practices of the Department,
the statute specifically permits the Department to place children with a relative or other designated individual
identified on the proposed child placement resources form if DFPS determines that the placement is in the best
interest of the child before conducting the background and criminal history check or a home study.*®

Section 262.114, Family Code, was amended in 2009 by adding Subsections (a-1) and (a-2) to read as follows:

(a-1) At the full adversary hearing under Section 262.201, the department shall, after
redacting any social security numbers, file with the court:

(1) a copy of each proposed child placement resources form completed by the
parent or other person having legal custody of the child,

(2) a copy of any completed home study performed under Subsection (a); and

(3) the name of the relative or other designated caregiver, if any, with whom the
child has been placed.

(a-2) If the child has not been placed with a relative or other designated caregiver by the
time of the full adversary hearing under Section 262.201, the department shall file
with the court a statement that explains:

(1) thereasons why the department has not placed the child with a relative or other
designated caregiver listed on the proposed child placement resources form,
and

(2) the actions the department is taking, if any, to place the child with a relative or
other designated caregiver.*'

2> PRACTICE TIP : Itis critical that the issues of placing siblings together and placing
children with relatives whenever safe and feasible are addressed as soon as possible.
The Department must make prompt and reasonable efforts to keep siblings together
and to find and assess relatives for placement. Placing the child in familiar surroundings
with familiar people can help minimize the trauma of removal, facilitate contact with

extended family members, promote stability, and minimize changes in placement.

26  Tex. Fam. Code § 261.307(a)(2)

27 Id. § 261.307(b)

28 Id. § 262.201(c)

29 Id. § 262.114(a)

30  Id. § 262.114(b).

31 Added by 81st Leg. Reg. Sess. 2009, S.B. No. 2385, effective September 1, 2009.
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Who Must Be Served

The Petitioner (the State) must ensure that notice of the lawsuit is provided to those who are sued. The right
to notice is a federal due process right, and must be distinguished from the right to service of citation at the
initiation of a suit, which is a creature of state statutes and rules. For example, notice by first class mail may
be sufficient for purposes of federal due process, and is used in some states. Texas state law requires service
of citation on necessary parties to the suit. Those entitled to service include each parent, alleged father, or man
registered with the Paternity Registry.*

Alleged fathers are merely that — they are alleged, and there may be several alleged fathers in one case. Alleged
fathers are not parents as defined in Section 101.024 of the Texas Family Code, and do not have the right to a
court appointed attorney, but alleged fathers have the right to service of citation unless that right is waived in an
affidavit of waiver of interest in the child, or forfeited by failing to register with the paternity registry.>

»» PRACTICE TIP : Early determination of paternity issues may be important as it
affects potential relative placement decisions. On the other hand, because paternity
conveys rights to custody, reunification, and visitation, the court should not be too
quick to rule on an alleged father’s paternity status before sufficient information has
been gathered and considered.

Citation by Publication and Diligent Search

When the whereabouts of one or both parents of a child are unknown, the agency must make a diligent effort to
locate each missing person.* Once DFPS has made the effort and has been unsuccessful, DFPS can file a Motion
for Citation by Publication under Texas Rule of Civil Procedure 109.

Rule 109 requires that before citation by publication can be issued by the clerk, the petitioner must file an affidavit
of “due diligence”.? That rule also requires the court trying the case to inquire into the sufficiency of the diligence
exercised in attempting to ascertain the residence or whereabouts of, in these cases, the known but un-locatable
parent, before granting any judgment on such service.

Methods of Providing Notice of Hearing

The requirements for citation should not be confused with the requirements for notice of motions or of particular
hearings. Citation generally must be by personal service on the respondent unless citation is waived by the
respondent, forfeited under the “paternity registry” process, or by some form of substituted service, including
citation by publication, authorized by the Rules of Civil Procedure is used. Once citation is complete and a return
of service is on file, notice may be served by delivering a copy to the party to be served, or the party’s duly
authorized agent or attorney of record, as the case may be, either in person or by agent or by courier receipted
delivery or by certified registered mail, to the party’s last known address, or by telephonic document transfer
to the recipient’s current telecopy number, or by such other manner as the court in its discretion may direct.
Service by mail shall be complete upon deposit of the paper, enclosed in a postpaid, properly addressed wrapper,
in a post office or official depository under the care and custody of the United States Postal Service. Service by
telephonic document transfer after 5:00 p.m. local time of the recipient shall be deemed served on the following
day.®’” Notice may also be served by a party to the suit, an attorney of record, a sheriff or constable, or by any other
person competent to testify.3®

32 For further discussion of the paternity registry, see Chapter 11 of this Manual.
33 Tex. Fam. Code § 102.009(a)(8); see Lehr v. Robertson, 463 U.S. 248 (1983).

34 Tex. Fam. Code §161.107.

35 Tex. R. Civ. P. 109.

36 Tex.R.Civ. P.21(a)

37 Id.

38 Id.
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Chapter 262 Hearing — The Adversary Hearing

The adversary hearing must be held within 14 days of removal.*® Note that this is not from the date that the
petition is filed but rather when the child is removed, including the date of removal if the child was removed prior
to the Department seeking an ex parte order. During this hearing the judge will determine whether the child
returns home, is placed with a relative, or remains in substitute care such as a foster home or other substitute
care facility while the case is pending.

The Temporary Order issued at this hearing will likely set the status quo for the case.

Burden of Proof at Adversary Hearing

At the “full adversary” or 14-day hearing in a case after the lawsuit has been filed, a Texas court uses a standard
of “sufficient evidence to satisfy a person of ordinary prudence and caution” to determine whether a child should
remain in foster care.”” A preponderance of the evidence standard is used in final trials seeking alegal resolution to
the case, except that clear and convincing evidence is required for termination of parental rights. It is noteworthy
that neither standard is used for the temporary orders hearing. Instead, the evidence must be sufficient to satisfy
a person of ordinary prudence and caution that the orders are needed for the protection of the child.

Pursuant to Texas Family Code § 262.201(b), the statutory presumption is that the child should be returned to the
home. The court should look to the current situation in the home in determining the issue of continuing danger
to the child and may consider whether a person in the household has previously caused serious injury or death or
has sexually abused another child.”

The Family Code requires a court to return a child to a parent at the conclusion of this hearing unless the court
finds evidence sufficient to satisfy a person of ordinary prudence and caution that:

1) there was a danger to the physical health or safety of the child which was caused by an act
or a failure to act of the person entitled to possession and for the child to remain the home
is contrary to the welfare of the child;

2) the urgent need for protection required the immediate removal of the child and reasonable
efforts, consistent with the circumstances and providing for the safety of the child, were
made to eliminate or prevent the child’s removal; and

3) reasonable efforts have been made to enable the child to return home, but there is substantial
risk of a continuing danger if the child is returned home.*

These three elements including findings of reasonable efforts to avoid removal and to enable the child to return
are required for foster care funding under federal law; however, violation of reasonable efforts alone will not result
in a child being returned. Although there is a presumption in favor of parents, in reality, the presumption is almost
always overcome by a standard of evidence that is akin to a probable cause standard. Also, keep in mind that the
court has already approved the placement of the child in foster care based on the Department’s affidavit, and
the evidence presented at the adversary hearing rarely contradicts the prior allegations sufficiently to override
the court’s earlier decision. The protection of the child is always the overriding concern of the judge. As with all
proceedings under Chapter 262, “the child’s health and safety is the paramount concern” of the trial judge.*

If the court determines that the child should not be returned, the court must enter an order regarding the care
and custody of the child, terms of contact with the child and his or her parents and services to be provided to the
family. If the child is placed in a temporary managing conservatorship with the Department, it must file a written

39 Tex. Fam. Code § 262.201(a)

40  Id. §262.201

41 Id. §262.102(d)

42 Tex. Fam. Code §262.201(b)(1)-(3)
43 Tex.Fam. Code § 262.001(b)
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Service Plan within 45 days of the date on which the Department became the temporary managing conservator.**
This date is typically the date of the emergency or ex-parte hearing and order.*

The court may also order that 1) each parent submit a proposed child placement resources form pursuant to
Section 261.307, if not previously provided; 2) DFPS has all rights and duties of a conservator as set forth in Texas
Family Code Chapter 153; 3) the parties undertake certain tasks such as a psychological or psychiatric evaluation,
drug or alcohol assessment and rehabilitation services, or random urinalysis, 4) visitation occur under very strict
supervision, 5) the parents pay child support, or 6) the parents stay away from the child’s placement or school.
The court should warn parents that their parental and custodial rights and duties may be subject to restriction
or to termination unless the parent or parents are willing and able to provide the child with a safe environment.*®

If neither parent can be located and citation by publication is needed, the court may render temporary orders
without waiting for the citation by publication to be completed.”

2> PRACTICE TIP : If the child was living with only one parent at the time of removal,
and the noncustodial parent was not involved in the alleged abuse or neglect and
expresses interest in placement, counsel should investigate whether such placement
would be in the child’s best interests. If the child has had limited contact with the
noncustodial parent in the past, and/or the noncustodial parent lives in another state,
a home study or ICPC request generally should be conducted before placement.

Aggravated Circumstances — Fast Track to Permanency

Reasonable efforts are not always required.”® If the court finds that there are aggravating circumstances, the
court may waive the requirement that the Department must make reasonable efforts to return the child and
develop a Service Plan for the parent, and may accelerate the trial schedule for a final order.

Texas Family Code Section 262.2015(c) requires the court to set the initial permanency hearing within 30 days
of the finding that reasonable efforts to make it possible for the child to safely return home are not required. The
court shall set the suit for trial on the merits to facilitate final placement of the child.

Under Texas Family Code § 262.2015(b), the court may find that the child has been subjected to aggravated cir-
cumstances if the parent has engaged in conduct against the child in violation of the Texas Penal Code, including:

Section 19.02 Murder

Section 19.03 Capital Murder

Section 19.04 Manslaughter

Section 21.11 Indecency with a child

Section 22.011 Sexual Assault

Section 22.02 Aggravated Assault

Section 22.04 Injury to a child

Section 22.041 Abandoning or endangering a child

Section 25.02 Prohibited sexual conduct

44  Tex. Fam. Code § 263.101

45 Tex. Fam. Code §§ 262.102 or 262.106
46 Id. § 262.201(c)

47 Tex.Fam. Code § 262.201(f)

48 Id. § 262.2015(a)
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Section 43.25 Sexual performance by a child

Section 43.26 Possession or promotion of child pornography

If the child is the victim of serious bodily injury or sexual abuse inflicted by the parent, it would also likely be
covered by the laundry list above as well, but the statute sets it out as independent grounds. It is also important
to note that aggravated circumstances may be established if the acts were done by another person, but with the
parent’s consent.

Pursuant to Texas Family Code §262.2015(b), “abandonment” may also constitute aggravated circumstances
where a child is abandoned without identification or a means to identify the child.*® Also, abandonment may
constitute aggravated circumstances where the parent places the child with another (not the parent) for at least
six months, without expressing an intent to return and without providing adequate support for the child.*

The previous involuntary termination of parental rights of other children may constitute aggravated circum-
stances if the prior termination of parental rights was based on knowingly placing the child in circumstances
or knowingly engaging in conduct that created a physical or emotional danger to the child, commonly known as
D & E grounds under Family Code §161.001.5

The felony assault of the child or another child that results in serious bodily injury is also considered an aggravated
circumstance.

»» PRACTICE TIP : “Aggravated circumstances” must be separately established for
each parent involved in the case; if only one parent is shown to have engaged, or at
least cooperated in the prohibited conduct, “reasonable efforts” are still required for
the other parent. Since the first permanency hearing on an “aggravated circumstances”
case must be held within 30 days after the finding, an “aggravated circumstances”
finding will bypass the normal status hearing and place the non-offending parent and the
department on a fast track for reunification efforts that may or may not be appropriate in
the particular case.

Chapter 263 Review Hearings

Chapter 263 provides for judicial review of the circumstances of children under the care of the Department.
Texas follows a one-year deadline — or 12 months to permanency — law, in an attempt to accelerate placement
of children and to prevent them from languishing in the state’s foster care system. 5

Permanency

Achieving permanency for a child who is the subject of child protection litigation involves finding a safe, stable
place where the child may grow up, with caretakers who have the legal responsibility for ensuring the child’s
care. Lengthy stays in temporary foster care have been shown to create new problems for the child. A foster
child lacks the security of knowing where and with whom the child will live, and for how long before another
disruption. Absence of stability and permanency may impede the child’s emotional and educational development.
In making decisions about the child’s custodial environment, “[d]elay and indecision are rarely in a child’s best

49  Tex. Fam. Code § 262.2015(b)(1)

50 Tex. Fam. Code § 262.2015(b)(4)

51 Id. § 262.2015(b)(5)

52 Id. § 262.2015(b)(6)

53 Taken in part from the Sampson & Tindall’'s Texas Family Code Annotated, Chapter 263 Review of Placement of Children, Introductory Comment.
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interests.”* Both DFPS and the courts play significant roles in securing permanency for a child in foster care. The
Texas Family Code establishes a statutory hearing schedule that must be strictly enforced to ensure the child and
family achieve permanency and stability as quickly as possible.®

From Temporary
Managing
Conservatorship

4 Return to Parents h 4 Termination of h 4 No Termination of h
of Placement with Parental Rights and Parental Rights and
Relatives without placed for adoption placed in permanent

Termination of (with a relative foster care
Parental Rights or a stranger)
or permanent
foster care
- J - J . J

Status Hearing

After the court issues a temporary order, including an ex parte order, appointing DFPS as temporary managing
conservator of the child, the court must hold a status hearing within 60 days of the temporary order being
rendered.®® Generally, the Status Hearing focuses on matters related to the Service Plan. However, the child’s
status, including placement and other issues, will be reviewed by the court as well.

The department is specifically required to once again report on the existence and contents of any child placement
resources form.

Sec. 263.003. Information Relating to Placement of Child

(a) Except as provided by Subsection (b), not later than the 10th day before the date set for a
hearing under this chapter, the department shall file with the court any document described by
Sections 262.114(a-1) and (a-2) that has not been filed with the court.

(b) The department is not required to file the documents required by Subsection (a) if the child
is in an adoptive placement or another placement that is intended to be permanent.57

The Status Hearing is an opportunity for the judge and other parties to review the service plan; it rarely serves as
an opportunity to re-litigate whether the children should have been placed in the State’s care or not.%

Procedure of Status Hearing: If all parties entitled to citation and notice under Chapter 263 were not served,
the court shall make findings as to whether:

1) the Department has exercised due diligence to locate all necessary persons; and

54  Comment, American Bar Association Standards of Practice for Lawyers who Represent Children in Abuse and Neglect Cases B-5 (1996).

____________ No. 08-0524 (Tex. 2009) (dead-
lin es are not jurisdictional, but order granting new trial after termination order was signed revived the original deadline and trial court should have dismissed the suit on proper
motion when “drop dead” date passed without a new final order).

56 Tex. Fam. Code § 263.201(a)
57 Added by 81st Leg. Reg. Sess. 2009, S.B. No. 2385, effective September 1, 2009.
58 Id. § 263.202(b)

55 The Texas Supreme Court has recently reinforced the importance of complying with the statutory deadlines. See In re DFPS, S.W.3d
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2) each custodial parent, alleged father, or relative of the child before the court has furnished
the department all available information necessary to locate another absent parent, alleged
father, or relative of the child through the exercise of due diligence.®

The remainder of the Status Hearing is limited to matters related to the contents and execution of the service
plan filed with the court.’’ The court will review the service plan that the department filed for reasonableness,
accuracy, and compliance with requirements of court orders and make findings as to whether:

1) aplan that has the goal of returning the child to the child’s parents adequately ensures that
reasonable efforts are made to enable the child’s parents to provide a safe environment for
the child; and

2) the child’s parents have reviewed and understand the service plan and have been advised
that unless the parents are willing and able to provide the child with a safe environment,
even with the assistance of a service plan, within the reasonable period of time specified in
the plan, the parents’ parental and custodial duties and rights may be subject to restriction
or to termination or the child may not be returned to the parents.®'

Warning to Parents

At the Status Hearing and each subsequent Permanency Hearing, the court must inform each parent in open
court that parental and custodial rights and duties may be subject to restriction or to termination unless the
parent or parents demonstrates a willingness and ability to provide the child with a safe environment.

Service Plans

The most important issue dealt with at the Status Hearing involves the Family Plan of Service. Not later than the
45th day after the date the court renders a temporary order appointing the department as temporary managing
conservator of a child under Chapter 262, the Department must file a service plan.5

The Department shall consult with relevant professionals to determine the skills or knowledge that the parents of
a child under two years of age should learn or acquire to provide a safe placement for the child. The department
shall incorporate those skills and abilities into the department’s service plans, as appropriate.5

To the extent that funding is available, the service plan for a child under two years of age may require therapeutic
visits between the child and the child’s parents supervised by a licensed psychologist or another relevant
professional to promote family reunification and to educate the parents about issues relating to the removal of
the child.®®

Contents of the Service Plan

The service plan must:
1) be specific;
2) Dbe in writing in a language that the parents understand, or made otherwise available;
3) Dbe prepared by the Department or other agency in conference with the child’s parents;
4) state appropriate deadlines;

5) state whether the goal of the plan is:

59 Id. § 263.202

60 Id. § 263.202(b)

61 Id.

62 Id. §263.006

63 Id. § 263.101; see also Id. §§ 263.102-103 (regarding service plan contents, signing & taking effect).
64 Id. §§ 263.102(f).

65 Id. §§ 263.102(g)
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6)

)

8)

9)

10)

11)

The service plan must be filed with the court and the court will review the plan at the next required hearing after
the plan is filed.’” The court may render appropriate orders to implement, or require compliance with, an original

a. return of the child to the parent(s);
b. termination of parental rights and placement of the child for adoption; or

c. because of the child’s special needs or exceptional circumstances, continuation of the
child’s care out of the child’s home;

state the steps necessary to:
a. return the child to the child’s home if the child is placed in foster care;

b. enable the child to remain in the child’s home with the assistance of a service plan if
placement is in the home under the Department’s supervision; or

c. otherwise provide a permanent safe placement for the child;

state the actions that the child’s parents must take to achieve the plan goal during the period
of the service plan and the assistance to be provided to the parents by the Department
toward meeting that goal;

state any specific skills or knowledge that the child’s parents must acquire or learn, as well
as any behavioral changes the parents must exhibit to achieve the plan goal;

state the actions and responsibilities that are necessary for the child’s parents to take
to ensure that the child attends school and maintains or improves the child’s academic
compliance;

state the name of the person the child’s parents may contact for information relating to
the child if other than the person preparing the plan. The service plan must prescribe any
other term or condition that the Department determines to be necessary to the service plan’s
success; and

prescribe any other term or condition that the department or other agency determines to be
necessary to the service plan’s success.®

or amended service plan.®

The service plan takes effect when the child’s parents and the appropriate representative of the Department sign
the plan. The plan becomes effective when signed or, if the parents refuse to sign, when filed with the court by
the Department, and does not have to be formally approved by the court to become effective. The plan is in effect
until amended by the court or superseded by a new plan negotiated between the parents and the Department.® It
should be noted that although a service plan may be in effect, it is not a court order. The court is responsible for
rendering appropriate orders to require such compliance as is necessary for the parents to successfully achieve

the plan’s goals, thus it is not unusual for a court’s order to track the service plan.

66 Id. § 263.102(a)

67 Id. §263.105
68 Id. §263.106

69 Id. §263.103 (d)
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»» PRACTICE TIP : Counsel for the child and parents should have substantial input as
to what services are appropriate to help the family reunify and ensure the child’s well-
being. Counsel should challenge ‘boilerplate’ service plans that do not take into account
the individualized needs and circumstances of the family and the reasons the child
was removed. Counsel should consider whether the parents and/or child need specific
services, e.g., specialized health or mental health care; domestic violence services;
drug or alcohol treatment; daycare or after school care; tutoring or other educational
services; assistance in finding appropriate employment or housing, etc.

Counsel should keep in mind that failing to comply with a court order that establishes the actions necessary to
obtain return of the child may be a ground for termination of parental rights under Family Code Section 161.001(1)
(O). If the requirements of the service plan are not appropriate, and do not advance the cause of reunification,
they should not be included in the court order. On the other hand, incorporating appropriate goals and tasks into
the order, including requirements for specific services to be provided to the parent, may provide a clear road map
to reunification and make it more likely that the parent will succeed. All participants need to exercise care in
developing service plans that are appropriate to the particular needs of the case and orders that are clear, concise
and specific.

Permanency Hearings

Initial Permanency Hearing

An initial permanency hearing must be held not later than the 180th day after the date the court renders a
temporary order appointing the Department as temporary managing conservator of a child, which is calculated
from the date the ex parte order is rendered.”” The court shall hold a permanency hearing to review the status of
and permanency plan for the child to ensure that a final order consistent with that permanency plan is rendered
before the date for dismissal of the suit under this chapter.

The Court will inquire about how much progress has been made in a case. Usually 60 days, when the Status
Hearing is held, is not enough time to evaluate where a case is headed. However, at six months into the case, the
parties should have a good indication whether reunification is still a viable goal. Reunification at this point will
depend significantly on how much progress a parent is making on their service plan and the related orders. A
judge may authorize mediation at this setting.

The child should attend the hearing and each subsequent permanency hearing unless the child is “specifically”
excused by the judge, including a child who is in the conservatorship of DFPS but committed to the Texas Youth
Commission or released under supervision of the Texas Youth Commission.”” Pursuant to Texas Family Code
§263.301(a), in addition to the child, those who are entitled to notice to be present and to be heard at the permanency
hearings are:

e the Department
e foster parents
e pre-adoptive parents

e arelative providing care

70 Id. § 263.304.

71 Id. § 263.302. Since 2007, the court has been required to “consult with the child in a developmentally appropriate manner regarding the child’s permanency plan, if the child is
four years of age or older and if the court determines it is in the best interest of the child.” Effective May 23, 2009, a child committed to the Texas Youth Commission may attend a
permanency hearing in person, by telephone, or by videoconference. Added by 81st Leg. Reg. Sess. 2009, H.B. No. 1629, effective May 23, 2009.
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e the director of the group home or institution where the child resides
e each parent

e the managing conservator or guardian

e the attorney ad litem

e a court appointed volunteer advocate

e any person named by the court with an interest in the child

The way courts conduct permanency hearings vary across Texas and courts employ different methods of
including this wide range of individuals who are entitled to be heard in the permanency hearing. For example, in
many courts these hearings resemble more of a controlled discussion than a hearing where witnesses are sworn
and subject to direct and cross-examination.

Permanency Progress Reports

Under Texas Family Code §263.303, the Department has a duty to file with the court and provide to each party, the
child’s attorney ad litem, the child’s guardian ad litem and the child’s volunteer advocate, a permanency progress
report at least 10 days prior to the date set for each permanency hearing. The Permanency Progress Report shall
include:

e the name of any person entitled to notice who has not been served,
e adescription of efforts to locate and request service of citation of unserved parties;

e a description of each parents’ assistance in providing information necessary to
locate an unserved party;

e arecommendation that the suit be dismissed or continue;

e an evaluation of the parties’ compliance with temporary orders and with the Service
Plan;

e an evaluation of whether the child’s placement in substitute care meets the child’s
needs and if not recommended, other plans or services to meet the child’s needs or
circumstances;

e a description of the permanency plan for the child and recommended actions
necessary to ensure that a final order consistent with that permanency plan,
wncluding the concurrent permanency goals contained in that plan, is rendered
before the date for dismissal of the suit under this chapter;

e with respect to a child 16 years of age or older, services needed to assist the child in
transition to adult life;’? and,

e asummary of the child’s medical care since the last hearing.”®

Parents whose rights are being affected, the parent’s attorney, and the attorney ad litem or guardian ad litem for
the child may all file a response to the progress report.” If so, the response must be filed at least three days before
the hearing.” It should be noted that the list of those entitled to file a response is not as expansive as those entitled
to notice, to be present and to be heard.

72 Id. § 263.303.
73 Id. § 266.007.
74 Id. § 263.303(c)
75 Id.
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Permanency Plan

The Department must prepare apermanency planin any case where the Department has been appointed temporary
managing conservator. In 2009, the 81st Texas Legislature amended Texas Family Code §263.3025 to require the
Department to include concurrent permanency goals consisting of a primary permanency goal and at least one
alternate permanency goal.’® Additionally, the 81st Texas Legislature enacted new Family Code §263.3026, which
provides a laundry list of possible permanency plans for a child. As the statute makes clear, placing a child in the
permanent managing conservatorship of the Department should be the last alternative considered:

(@) The Department’s permanency plan for a child may include as a goal:

(1) the reunification of the child with a parent or other individual from whom the
child was removed;

(2) the termination of parental rights and adoption of the child by a relative or
other suitable individual;

(3) the award of permanent managing conservatorship of the child to a relative or
other suitable individual; or

(4) another planned, permanent living arrangement for the child.

(b) If the goal of the department’s permanency plan for a child is to find another planned,
permanent living arrangement for the child, the department shall document that there is a
compelling reason why the other permanency goals identified in Subsection (a) are not in
the child’s best interest.”

A copy of that plan must be given to those entitled to notice not later than the tenth day before the hearing.”® At
the initial permanency hearing, the court must review the status of the child, review the permanency plan for the
child, and may set the case for a final hearing.”® The court is charged with having a view towards the end of the
case and should ensure that the plan will be executed to allow the timely entry of a final order in accordance with
the plan’s goals.®®

What is APPLA?

Although ASFA has been in effect for some length of time, one of the Act’s terms of art — “APPLA” — has not been
commonly used in Texas. “APPLA” is the acronym for Another Planned Permanent Living Arrangement,
which is defined as a permanent legal arrangement for a child designed to promote stability and permanency
in a child’s life.?' In fact, this term of art entered the Texas Family Code as part of new §263.3026 in 2009 and
it refers to permanent placements other than a reunification with a parent, adoption, or permanent managing
conservatorship to a relative. The “planned” component contemplates that all other permanency options have
been considered but are not feasible for a child. With the inclusion of the word “permanent,” APPLA is supposed
to replace the historically used goals of long-term foster care and independent living/emancipation as those goals
often lead to frequent moves for the child.

Determinations Made at Permanency Hearing

The procedure for the Permanency Hearing is set out at Texas Family Code §263.306. During the Permanency
Hearing, the court will broadly address several main issues:

* [ssues relating to the parties;

76  Senate Bill 939, Section 4, 81st Texas Legislature, 2009.
77  Id., Section 5.

78 Tex. Fam. Code. § 263.3025

79 Id. §263.304

80 Id.

81 42U.S.C. 475 (5)(c)
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e Placement and potential placement of the child;
e Compliance with the permanency plan;

e Whether the department has made reasonable efforts to finalize the permanency
plan that is in place for the child, including the concurrent permanency goals for
the child; and,

* Project a likely date that the permanency goal will be achieved.

The court should note on the record those present, those served yet absent and those not served. The court
should inquire as to the efforts to locate the individuals not yet served including the steps DFPS has made and
the level of cooperation from the parents.?

The court’s overarching consideration is whether the child’s placement is in the child’s best interest. Again, the
presumption is that the child should be returned to the parents if the parents can provide a safe environment and
return is in the best interests of the child.®® The court will look to attempts to locate and qualify relatives as a
potential placement if the child is not returned home. The court will review the current placement and determine
if it meets the child’s needs. If the child is placed in an institution, the court will determine if the child is in the
least restrictive placement and that the placement meets the special needs and best interests of the child.®

The court should review the parties’ compliance with temporary orders and the Service Plan. It should determine
if any changes or additional plans, services or orders are necessary to get the case where it needs to be for a
final order. With the plans and the evidence at the hearing, the court will try to determine if progress has been
made toward alleviating or mitigating those situations or conditions that caused the child to be removed. The
court will also determine if additional services are needed. For example, if the child is over 16 years of age
the court may need to order services to assist the child in transitioning to independent living.®® The court will
determine if reasonable efforts have been made to finalize the permanency plan in effect. The court should try
to project a likely date that the child will be returned home, placed for adoption or in the Permanent Managing
Conservatorship of a relative or DFPS.

Subsequent Permanency Hearings

The court is required to hold a subsequent permanency hearing before the final hearing, if the final hearing is
120 days beyond the initial permanency hearing. The subsequent hearings must be held within 120 days of the
prior permanency hearing. The court may on its on motion or the motion of one of the parties have more frequent
hearings, as many courts do.®® It is at this point that a court may order the parties to mediation, if they have not
already participated, and the Department’s attorney will have obtained trial settings. It is also at this hearing that
an extension may be granted or an agreed Return and Monitor Order entered.

Prior to each subsequent permanency hearing DFPS is required to file a permanency progress report with the
court and to provide copies to each party, the child’s attorney ad litem and volunteer advocate no later than the
tenth day prior to each permanency hearing, other than the initial hearing.®’

Best Interests

The “best interests” of the child is the paramount concern for the court. How is “best interest” established?

The factors the Court will consider to determine whether the parents are willing and able to provide the child
with a safe environment and the return of the child is in the child’s best interest are set out in Texas Family Code

82 Id. § 263.306(a)(2)
83 Id. § 263.306(a)(4)
84 Id. § 263.306(a)(9)
85  Id. § 263.306(a)(10)
86  Id. § 263.305

87 Id. § 263.303(a)
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§ 263.307. The statute states that the child’s best interests lie in a placement in a safe environment and that such
placement should be both prompt and permanent. The factors are:

the child’s age and physical and mental vulnerabilities;
the frequency and nature of out-of-home placements;
the magnitude, frequency, and circumstances of the harm to the child;

whether the child has been the victim of repeated harm after the initial report and
intervention by the department;

whether the child is fearful of living in or returning to the child’s home;

the results of psychiatric, psychological, or developmental evaluations of the child,
the child’s parents, other family members, or others who have access to the child’s
home,;

whether there is a history of abusive or assaultive conduct by the child’s family or
others who have access to the child’s home;

whether there is a history of substance abuse by the child’s family or others who
have access to the child’s home;

whether the perpetrator of the harm to the child is identified;

the willingness and ability of the child’s family to seek out, accept, and complete
counseling services and to cooperate with and facilitate an appropriate agency’s
close supervision;

the willingness and ability of the child’s family to effect positive environmental and
personal changes within a reasonable period of time;

whether the child’s family demonstrates adequate parenting skills, including
providing the child and other children under the family’s care with:

o minimally adequate health and nutritional care;

o care, nurturance, and appropriate discipline consistent with the child’s physical
and psychological development;

o guidance and supervision consistent with the child’s safety;
o asafe physical home environment;

o protection from repeated exposure to violence even though the violence may not
be directed at the child; and

o an understanding of the child’s needs and capabilities; and

whether an adequate social support system consisting of an extended family and
friends is available to the child.

In addition to these listed factors, when a child is 16 years old, the court must also consider if the permanency
plan submitted to the court includes services for transition from foster care to independent living and whether
such a transition would be in the best interests of the child.

www.NACCchildlaw.org
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Beyond these statutory guidelines, Texas courts have generally considered nine factors set out in Holley v.
Adams to determine the best interest of the child.® Although similar to those specified in the Texas Family Code,
the Holley factors do vary to some degree and are considered by the court to be neither exclusive nor exhaustive.
The nine Holley factors are:

1) the desires of the child,

2) the emotional and physical needs of the child now and in the future;

3) the emotional and physical danger to the child now and in the future;

4) the parental abilities of the individuals seeking custody;

5) the programs available to assist these individuals to promote the best interest of the child,;
6) the plans for the child by these individuals or by the agency seeking custody;

7) the stability of the home or proposed placement;

8) the acts or omissions of the parent, which may indicate that the existing parent-child
relationship is not a proper one; and

9) any excuse for the acts or omissions of the parent.

Achieving Permanency Outcomes
Once a child is placed in the temporary managing conservatorship of the Department, there are several possible
outcomes that parties can settle on or that a judge can order for final resolution:

e Reunification — meaning the child is returned or reunified with one or both
parents and the Department is dismissed.

e Placement With a Relative — meaning the child is placed with a biological
relative, with conservatorship to the relative, and the Department dismissed. This
can occur with or without termination of parental rights.

¢ Placed for Adoption — meaning the parents’ rights are terminated, voluntarily or
involuntarily, and the child is placed in the permanent managing conservatorship of
the Department with the intent to be adopted by a relative or non-relative.

e Permanent Managing Conservatorship without Termination — meaning the
child is placed in the permanent managing conservatorship of the state without
the parental rights being terminated. Placement can be with a relative or other
appropriate adult or in a foster care placement.

2» PRACTICE TIP : In some cases, the child may have a stable, long-term placement
with a relative who does not want to adopt, perhaps to avoid an adversarial relation-
ship with the birth parents. Permanent managing conservatorship with the relative
may be the best option, so long as the relative’s reluctance to pursue adoption does not
indicate a lack of commitment to the child. As discussed in more detail below, recent
legislation implementing the Fostering Connections Act may provide financial assis-

tance for relatives who become the child’s permanent managing conservator.

88 Holley v. Adams, 544 SW.2d 367 (Tex. 1976).
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Generally, if a child is not reunified with a parent, courts may grant termination of parental rights so the child may
be adopted or grant permanent managing conservatorship (PMC) to the Department or to an individual other
than the parent.®® PMC can be awarded to the Department only if the court finds that appointment of a parent
as managing conservator would “significantly impair the child’s physical health or emotional development; and
it would not be in the best interest of the child to appoint a relative of the child or another person as managing
conservator.”® An award of PMC to the Department without the termination of parental rights may relegate a
young child to long-term foster care, and should only be done after considering the age and specific needs of the
child.”

Relatives as Permanent Placements

CPS rules state a preference for relative placements over other placements.”? Relatives for this purpose can
also mean “symbolic relatives,” or persons who have a significant, long-standing relationship with the child or
the child’s family. Relatives are usually in a better position to meet a child’s need for belonging, stability, and
continuity of care than unrelated caregivers.®® In most cases, relatives have an ongoing relationship with the
child’s parents, making it easier to work towards family reunification, when that is the goal.®*

During the temporary managing conservatorship phase of the case, the Family Code requires, at each hearing
in the Department’s case, that the Court place the child with a noncustodial parent, or if placement with the
noncustodial parent is inappropriate, with a relative, unless placement with a relative is not in the best interest
of the child.® If, at the time of the hearing, placement with a relative is not possible or is not in the child’s best
interests, the Court must require, among other things, that the parent help locate other relatives who may be
willing and able to care for the child.®® This requirement means that the Department must continue to look for
appropriate relatives, including alleged biological fathers, during the Department’s case.

Interstate Compact for the Placement of Children (ICPC)

The Interstate Compact on the Placement of Children (ICPC) is the statutory mechanism to ensure
protection and services to children who are placed across state lines for foster care or adoption.”
The law was originally established with the purpose of creating orderly procedures for the interstate
placement of children and fixing financial responsibility for placing the children.®® However, the
procedures required by the ICPC frequently lead to longer delays in placement.

Generally, the law requires that a juvenile or family court follow the ICPC any time the court sends
or causes a child to be sent to another state.*® Even though the ICPC includes provisions regarding
judicial power and responsibility, it should not be construed as the basis on which state courts
could determine custody of children placed across state lines."” The ICPC was actually intended to
extend jurisdictional reach into borders of the receiving state solely for the purpose of investigating
a proposed placement and supervising a placement once made, but it does not confer authority to
adjudicate a custody case or otherwise modify orders."” The ICPC is procedural and its governance
extends to placements only.

A placement is the arrangement for the care of a child in a foster home or in a child-caring agency or
institution, including placement with a relative, or into a pre-adoptive home.

89 Tex. Fam. Code § 161.205; § 263.404

90 Id. §263.404(a)

91 Id. § 263.404(b)

92 40 Tex. Admin. Code § 700.1320

93  Id. §700.1320

94 Id.

95 Tex. Fam. Code §§ 262.201(f), 262.205(e), 263.306(a)(5)
96 Id.

97  See Tex. Fam. Code § 162.102 (codifying the ICPC).

98 Seeid.atart. I..

99  See NAT'L COUNCIL OF JUV. AND FAM. CT. JUDGES & AM. PUB. HUMAN SERVS. AsS'N (NCJFCJ), THE INTERSTATE COMPACT ON THE PLACEMENT OF CHILDREN: A MANUAL AND INSTRUCTIONAL
GUIDE FOR JUVENILE AND FAMILY COURT JUDGES 3 (Barbara Seibel ed., 2001).

100 See Bernadette W. Hartfield. The Role of the Interstate Compact on the Placement of Children in Interstate Adoption, 68 NEB. L. REV. 292, 296 (1989).
101 Id.
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What types of interstate placements are subject to the ICPC?

The ICPC applies to the following:

* Placement preliminary to an adoption (adoptions include placements made by public
agencies or birth parents);

* Placement into foster care (foster care placements are those in licensed/approved foster
family homes, including homes of relatives;

* Placement with parents and relatives when a parent or relative is not making the placement;
and

* Placement into a residential facility, (this form of foster care includes placements into

residential treatment centers, group homes and child care institutions).

What Types Of Interstate Placements Are Not Subject to the ICPC?

The ICPC does not apply to the following:
* Placements into schools where the primary purpose for the placement is educational;
» Placements into medical and mental facilities;

* Placements made by a child’s parent, stepparent, grandparent, adult sister or brother, adult
aunt, or uncle, or non-agency guardian with any such relative or non-agency guardian.

The purpose of the ICPC is to protect the child and the party states in the interstate placement of
children so that:

* The child is placed in a suitable environment;

* The receiving state has the opportunity to assess that the proposed placement is not
contrary to the interests of the child and that its applicable laws and policies have been
followed before it approves the placement;

* The sending state obtains enough information to evaluate the proposed placement;
* The care of the child is promoted through appropriate jurisdictional arrangements; and

» The sending agency or individual guarantees the child legal and financial protection.

For more information on the ICPC, refer to the following:

1.  APHSA Guidebook: http./icpc.aphsa.org/Home/Doc/Guidebook_2002.pdf

2. ICPC Documents: httpy/icoc.aphsa.org/Home/resources.asp

3. NCJFCJICPC: A Manual and Instructional Guide for Juvenile and Family Court Judges: http:/

6. Texas ICPC Court Improvement Program Assessment:
http;//www.supreme.courts.state.tx.us/children/pdf/ICPC2008AssessmentReport.pdf

7. CPS Handbook, Section 8300-8336, Interstate Compact for the Placement of Children:

8. CPS Handbook, Section 9000-9422, Interstate Placements:
httpy//www.dfps.state.tx.us/handbooks/CPS/Menu/MenuCPS9000.jsp
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Resources for Relative or Other Caretaker Placement

Services for caretakers other than foster parents are very limited, but have been expanding. The Family Code
requires the Department to enter into “caretaker assistance agreements” with relative or non-relative caretakers
with whom children in the Department’s managing conservatorship are placed.'”? Benefits available vary based on
the relationship of the caretaker with the child, and eligibility criteria are very complex. For example, Temporary
Assistance to Needy Families (TANF) grants are available to some caretakers, but not others. Grandparents, who
are at least 45 years of age and with household income at or below 200% of the federal poverty level, are eligible
for a one-time TANF grant of $1000 to help integrate the child into the grandparent’s home. Other caretakers are
not eligible for the “grandparent” benefit, but DFPS may make a one-time “integration payment” of $1000 if the
proper paperwork is submitted by the second workday after placement, and qualifying caretakers may receive
up to $500 in annual reimbursement for child-related expenses.'®

Department policy requires that caseworkers request the court to appoint non-relative kinship caregivers (fictive
kin) “possessory conservators” of the child in order to give the caretakers “legal status” prior to placement.””*
However, this requirement is often ignored in practice; arguably, the court’s approval of the placement is
sufficient to give the caretaker “legal status” for purposes of the placement. Eligibility for caretaker assistance is
means-tested. In addition to other requirements, household income must not exceed 300% of the federal poverty
guidelines.'®

Fostering Connects to Success and Increasing Adoptions Act of 2008

In 2008, the federal Fostering Connects to Success and Increasing Adoptions Act of 2008 (Fostering Connections
Act) passed which allows states to implement a relative guardianship assistance program entitled the
Permanency Care Assistance Program. During 2009, the Texas Legislature passed two bills authorizing the Texas
implementation of this program. The program will provide financial assistance equal to or less than foster care
rates to relatives who assume permanent custody for children in the state’s conservatorship, but only if the
relative becomes a verified foster home and the child resides with the relative for at least six consecutive months
after the verification and prior to the relative’s appointment as the permanent managing conservator of the child.
The Department must adopt rules for this program by April 2010.'°

Placement Hearings

Once the Department is named the permanent managing conservator of a child, the court must hold a placement
review hearing periodically until the child is adopted, placed with another suitable adult and conservatorship
transferred to that person, or the child becomes an adult — or ages out of foster care. Chapter 263, Subchapter F
governs the placement reviews. Until recently, placement review hearings needed to be held at least once every
six months after the department became the permanent managing conservator of a child; after a 2009 legislative
amendment to Family Code §263.501, if the parental rights to a child are terminated in the same final order
appointing the department as permanent managing conservator, the first placement review hearing must be held
not later than the 90th day after the date the court renders the final order.

Placement Review Report

Similar to the requirement that the department file a progress report prior to every permanency hearing, the
agency must continue to file a written update to the court prior to every placement review. A 2009 legislative
amendment to Family Code §263.501 requires the department to continue looking for permanency for a child,
even after the department is named permanent managing conservator of that child."”’

102 Id. § 264.755; CPS Handbook Item 6322.6

103 CPS Handbook Item 6322.64

104 CPS Handbook Item 6322.5.

105 40 Tex. Admin. Code § 700.1007; CPS Handbook Item 6322.
106 Tex. Fam. Code § 264.851 et seq.

107 Senate Bill 939, Section 9, 81st Texas Legislature (2009).
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Family Code, as amended, §263.502 states:

(@) Not later than the 10th day before the date set for a placement review hearing, the
department or other authorized agency shall file a placement review report with the court
and provide a copy to each person entitled to notice under Section 263.501(d).

(b) For good cause shown, the court may order a different time for filing the placement review
report or may order that a report is not required for a specific hearing.

(¢) The placement review report must identify the department’s permanency goal for the
child and must:

(1) evaluate whether the child’s current placement is appropriate for meeting the
child’s needs;

(2) evaluate whether efforts have been made to ensure placement of the child in
the least restrictive environment consistent with the best interest and special
needs of the child if the child is placed in institutional care;

(3) containatransitionplanforachild whoisatleast 16 years of age thatidentifies
the services and specific tasks that are needed to assist the child in making
the transition from substitute care to adult living and describes the services
that are being provided through the Transitional Living Services Program
[previously Preparation for Adult Living] operated by the department

(4) evaluate whether the child’s current educational placement is appropriate for
meeting the child’s academic needs;

(5) identify other plans or services that are needed to meet the child’s special
needs or circumstances;

(6) describe the efforts of the department or authorized agency to place the child
for adoption if parental rights to the child have been terminated and the
child is eligible for adoption, including efforts to provide adoption promotion
and support services as defined by 42 U.S.C. Section 629a and other efforts
consistent with the federal Adoption and Safe Families Act of 1997 (Pub. L.
No. 105-89); and

(7) for a child for whom the department has been named managing conservator
in a final order that does not include termination of parental rights, describe
the efforts of the department to find a permanent placement for the child,
including efforts to:

(A) work with the caregiver with whom the child is placed to determine
whether that caregiver is willing to become a permanent placement for
the child;

(B) locate a relative or other suitable individual to serve as permanent
managing conservator of the child; and

(C) evaluate any change in a parent’s circumstances to determine whether:
(i the child can be returned to the parent; or
(ii) parental rights should be terminated.

(d) If the goal of the department’s permanency plan for a child is to find another planned,
permanent living arrangement, the placement review report must document a compelling
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reason why adoption, permanent managing conservatorship with a relative or other
suitable individual, or returning the child to a parent are not in the child’s best interest."

»» PRACTICE TIP : Institutional care should be a placement of last resort. Counsel for
children in group homes and residential treatment facilities should assess whether the
child’s current placement is necessary to meet the child’s needs, or whether the child
can be safely transitioned to a less-restrictive, more family-like environment such as a
parent’s or relative’s home with wraparound or other in-home services, or a therapeutic
foster home. On the other hand, counsel should protect child clients against premature
discharge from residential placements due to cost concerns, without adequate planning

and preparation to ensure that a less-restrictive placement is stable and effective.

Addressing Permanency during Placement Review Hearings

New legislation reflects a renewed interest in working with parents or other suitable adults after a youth enters
long-term foster care. The new amendments to the Texas Family Code §263.503 are a shift in direction in terms of
achieving permanency for children. Because long-term foster care is not considered a truly “permanent” option
for youth, this new legislation mandates that the department continue its efforts to achieve permanency for a
youth, even after the agency is appointed as permanent managing conservator of a child. The new language
authorizes a court to order the department to continue to provide family reunification services to a parent for a
period not to exceed six months from the day of the placement review hearing under certain circumstances.

Placement Review after Final Order — Section 263.501

(a) If the department has been named as a child’s managing conservator in a final order that
does not include termination of parental rights, the court shall conduct a placement review
hearing at least once every six months until the child becomes an adult.

(b) If the department has been named as a child’s managing conservator in a final order that
terminates a parent’s parental rights, the court shall conduct a placement review hearing
not later than the 90th day after the date the court renders a final order. The court shall
conduct additional placement review hearings at least once every six months until the
date the child is adopted or the child becomes an adult.

(c¢) Notice of a placement review hearing shall be given as provided by Rule 21a, Texas Rules
of Civil Procedure, to each person entitled to notice of the hearing.

(d) The following are entitled to not less than 10 days’ notice of a placement review hearing
and are entitled to present evidence and be heard at the hearing:

1) the department;

2) the foster parent, pre-adoptive parent, relative of the child providing care, or
director of the group home or institution in which the child is residing;

3) each parent of the child;
4) each possessory conservator or guardian of the child;

5) the child’s attorney ad litem and volunteer advocate, if the appointments
were not dismissed in the final order; and

108 SB 939, Section 9, 81st Texas Legislature, 2009, signed June 19, 2009.
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6) any other person or agency named by the court as having an interest in the
child’s welfare.

(e) The licensed administrator of the child-placing agency responsible for placing the child is

®

entitled to not less than 10 days’ notice of a placement review hearing.

The child shall attend each placement review hearing unless the court specifically excuses
the child’s attendance. A child committed to the Texas Youth Commission may attend
a placement review hearing in person, by telephone, or by videoconference. The court
shall consult with the child in a developmentally appropriate manner regarding the child’s
permanency or transition plan, if the child is four years of age or older. Failure by the child
to attend a hearing does not affect the validity of an order rendered at the hearing,.

(8) Acourtrequired to conduct placement review hearings for a child for whom the department

has been appointed permanent managing conservator may not dismiss a suit affecting the
parent-child relationship filed by the department regarding the child while the child is
committed to the Texas Youth Commission or released under the supervision of the Texas
Youth Commission, unless the child is adopted or permanent managing conservatorship
of the child is awarded to an individual other than the department

Court Determinations Pursuant to Texas Family Code 8263.503

(a) At each placement review hearing, the court shall determine whether:

1) the child’s current placement is necessary, safe, and appropriate for meeting
the child’s needs, including with respect to a child placed outside of the
state, whether the placement continues to be appropriate and in the best
interest of the child;

2) efforts have been made to ensure placement of the child in the least
restrictive environment consistent with the best interest and special needs
of the child if the child is placed in institutional care;

3) the services that are needed to assist a child who is at least 16 years of age
in making the transition from substitute care to independent living are
available in the community;

4) other plans or services are needed to meet the child’s special needs or
circumstances;

5) the department or authorized agency has exercised due diligence in
attempting to place the child for adoption if parental rights to the child have
been terminated and the child is eligible for adoption;

6) for a child for whom the department has been named managing conservator
in a final order that does not include termination of parental rights, a
permanent placement, including appointing a relative as permanent
managing conservator or returning the child to a parent, is appropriate for
the child;

7) for a child whose permanency goal is another planned, permanent living
arrangement, the department has:

(A) documented a compelling reason why adoption, permanent managing
conservatorship with a relative or other suitable individual, or returning
the child to a parent is not in the child’s best interest; and
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(B) identified a family or other caring adult who has made a permanent
commitment to the child; and,

8) the department or authorized agency has made reasonable efforts to finalize
the permanency plan that is in effect for the child.

(b) for a child for whom the department has been named managing conservator in a final order
that does not include termination of parental rights, the court may order the department to
provide services to a parent for not more than six months after the date of the placement
review hearing if:

1) the child has not been placed with a relative or other individual, including a
foster parent, who is seeking permanent managing conservator of the child,
and

2) the court determines that further efforts at reunification with a parent are:
(A) in the best interest of the child; and

(B) likely to result in the child’s safe return to the child’s parent.'®

New Focus on Dually Managed Youth

Although they don’t constitute a large number of all youth in foster care, there are a number of youth who are
in the legal conservatorship of DFPS but in the custody of the Texas Youth Commission (TYC) for delinquent
conduct. Historically, once a youth in the conservatorship of DFPS entered the custody of TYC, the work of the
DFPS caseworker for the youth and its family typically ceased. In some circumstances, courts dismissed the
conservatorship of DFPS once the youth entered the custody of TYC.

During the 8l1st legislative session, the Texas Legislature amended the Texas Family Code to clarify the
responsibilities of the courts, TYC and DFPS to youth in this situation.

Courts shall continue to hold hearings regarding the youth and shall determine whether the child’s needs for
treatment, rehabilitation, and education are being met."® A child committed to TYC may attend a permanency or
placement hearing in person, by telephone, or by video teleconference."" A court required to conduct placement
review hearings for a child for whom the department has been appointed permanency managing conservator may
not dismiss a SACPR filed by the department regarding the child while the child is committed to TYC or released
under the supervision of TYC unless the child is adopted or permanent managing conservatorship of the child
is awarded to an individual other than the department."? If an order appointing DFPS as managing conservator
of a child does not continue the appointment of the child’s guardian ad litem or attorney ad litem and the child is
committed to the Texas Youth Commission or released under supervision by the Texas Youth Commission, the
court may appoint a guardian ad litem or attorney ad litem for the child'.

In permanency progress and placement review reports regarding these youth, DFPS must:
(i) evaluate whether the child’s needs for treatment and education are being met;

(i) describe, using information provided by TYC, the child’s progress in any rehabilitation
program administered by TYC; and

(iii) recommend other plans or services to meet the child’s needs."

109 SB 939, section 10.

110 Tex. Fam. Code §§ 263.306(a) and 263.503
1M1 Id. §§ 263.302 and 263.501.

12 Id., §263.501(g).

113 Tex. Fam. Code § 107.0161.

14 Id., §§ 263.303(b)(2)(G) and 263.502(c)(7).

www.NACCchildlaw.org | 53



The Abuse and Neglect Case: A Practitioner’s Guide | 2009 Texas Training Series

»» PRACTICE TIP : Counselfor the child can have substantial influence on the outcome
of a juvenile delinquency case, e.g. by making the juvenile delinquency court aware of
family circumstances affecting the child, presenting positive or mitigating information
about the child, and/or advocating for alternatives to commitment to a juvenile
justice facility. Counsel should stay informed about the status of any pending juvenile
delinquency case, confer with the child’s juvenile public defender and probation officer,
and, if feasible, attend juvenile delinquency court hearings.

Extended jurisdiction

Although the Texas Family Code defines a “child” as a person less than 18 years of age who is not and has not
been married or who has not had the disabilities of minority removed for general purposes, some Texas courts
who hear child protection cases continue holding hearings even after a youth’s 18th birthday. During the 81st
legislative session, the Texas Legislature enacted Texas Family Code §263.601, entitled “Extended Jurisdiction
after Child’s 18th Birthday.” Pursuant to this section, a court may continue its jurisdiction in a CPS-related case
in two circumstances:

1) upon the request of a person between 18 and 21 years of age who was in the conservatorship
of DFPS on the day before the person’s 18th birthday and after the person’s 18th birthday,
resides in foster care or receives transitional living services from the department; or

2) ifthe court believes that a young adult may be incapacitated as defined by the Texas Probate
Code, without the young adult’s consent and on its own motion, extends jurisdiction to allow
the department to refer the young adult to the Department of Aging and Disability Services
for guardianship services."®

If the court extends its jurisdiction, it may continue or renew the appointment of an attorney ad litem, guardian
ad litem, or volunteer advocate for the young adult to assist the young adult in accessing services the young adult
is entitled to receive from the department or any other public or private service provider."® An attorney ad litem
or guardian ad litem appointed for a young adult who receives services in the young adult’s own home from a
service provider or resides in a institution that is licensed, certified, or verified by a state agency other than the
department shall assist the young adult as necessary to ensure that the young adult receives appropriate services
from the service provider or institution, or the state agency that regulates the services provider or institution."”

If jurisdiction is extended, the applicable court may hold periodic service review hearings or the young adult may
request a hearing."8

115 Tex. Fam. Code §§ 263.601, 263.602, 263.603, and 263.604.
116 Id., § 263.605.
17 Id., § 263.606.
118 Id. § 263.609.
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The Texas Family Code mandates that the trial court must dismiss the suit affecting the parent child relationship
(SAPCR) filed by the Department on the first Monday after the first anniversary of the date the court rendered a
temporary order appointing the Department as temporary managing conservator unless the court has commenced
the trial on the merits.! There are exceptions to this rule, as set out in Texas Family Code §263.401, but well before
the one-year deadline approaches, parties to the case should have some idea what the final resolution will look like.

What is a Final Order??

A “final order” is an order that: (1) requires that a child be returned to the child’s parent; (2) names a relative of the
child or another person as the child’s managing conservator; (3) without terminating the parent-child relationship,
appoints DFPS as the managing conservator of the child; or (4) terminates the parent-child relationship and
appoints a relative of the child, another suitable person, or DFPS as managing conservator of the child.?

Finding Required for Extension of 180 Days

A trial court may, but is not required to grant an extension of the one-year deadline and in fact is discouraged
from doing so. The court may not “retain the suit on the court’s docket after the time described by Subsection
263.401(a) unless the court finds that extraordinary circumstances necessitate the child remaining in the
temporary managing conservatorship of DFPS and that continuing the appointment of DFPS as temporary
managing conservator is in the best interest of the child.”* If an extension is granted, the court has a mandatory
duty to (1) schedule the new date for dismissal of the suit not later than the 180th day after the one-year deadline;
(2) make further temporary orders for the safety and welfare of the child as necessary to avoid further delay in
resolving the suit; and (3) set a final hearing on a date that allows the court to commence the trial on the merits
before the required date for dismissal of the suit under this subsection.?

Final Deadline after 180 Day Extension

Although a trial court is not required to grant an extension of the one-year deadline, if the extension is granted,
the court must set a new date for dismissal. The court may not grant a further extension beyond the absolute
deadline of 180 days after the original dismissal date.® However, a “monitored return” of the child to the child’s
parent may be ordered at any time before the dismissal date, and may have the effect of extending the deadline
beyond the “drop dead” date in some cases.

Monitored Return

At any stage of the case, the court may order a “monitored return” of the child to a parent with the Department
remaining as temporary managing conservator. The monitored return cannot be for more than 180 days, but may
be ordered without regard to the other deadlines. If the parent successfully completes the 180 day monitoring
period, the Department’s suit must be dismissed.” If the experiment fails and the child returns to temporary foster

1 Tex. Fam. Code § 263.401.

For suits filed prior to June 1, 2007, the statute required that a final order be rendered by the one-year deadline. See 80th Legis. Reg. Sess, 2007, H.B.1481 (text and history available
at Texas Legislature Online at: hitp://www.legis.state.tx.us/).

Tex. Fam. Code § 263.401(d) (repealed, eff. June 15, 2007).
Id. § 263.401(b).

Id.

Id. § 263.401(c).

Id. § 263.403(b).

)
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care, the court must designate yet another new dismissal date, which may be the later of the original dismissal
date or the 180th day after the child’s return to temporary foster care.® The requirements of this section must be
strictly followed if the “monitored return” is to prevent mandatory dismissal of the Department’s suit.’

»» NOTE : A recent Texas Supreme Court decision, construing the statute as it
existed prior to the 2007 amendment, held that the statutory dismissal dates are not
jurisdictional — that is, they can be waived. However, the Supreme Court also held that
the trial court’s granting of a new trial after rendition of a termination order revived the
original dismissal deadline, and the respondent’s attorney did not waive her right to
demand dismissal. The dissenting justices would have found that the granting of a new
trial did not undo the timely “rendition” for purposes of the statute (J. Hecht) or that
in any event, by requesting the new trial the parent waived the deadline (J. Brister). In
re Department of Family and Protective Services, No. 08-0524 = S.W.3d

2009). It is unclear whether the trial court would be required to “commence” the trial
again within the original deadlines if a new trial is granted in a case filed after June 15,
2007. At least four members of the court say commencing the trial one time complies
with the statute.

When Time Limits Do Not Apply

It should be noted that there is no time limit on the court’s authority to maintain a case on the docket when DFPS
is not appointed as temporary managing conservator, as for example, when parents are ordered to cooperate
with services, but the children are either not removed or are placed with relatives. In rare cases, DFPS may simply
be in support of a protective parent or relative who gets temporary managing conservatorship and, ultimately,
permanent managing conservatorship of the child. No time limits apply to the resolution of the “private” or “court
ordered services” cases, because DFPS is not appointed the child’s managing conservator.

Although the Texas Family Code provisions regarding mandated hearings do not apply to these cases, some courts
may hold scheduled hearings on them in the same manner as the cases with a 12-month deadline. Theoretically,
these cases might stay on a court’s docket indefinitely.

Dismissal of Lawsuit

Dismissal of the Department’s suit leaves the parties and the children as they were before the suit was filed, if
temporary orders are vacated and no further orders are entered. Dismissal of the Department’s suit, standing
alone, does not immediately vacate the temporary orders in the case. The El Paso Court of Appeals has held that
once atrial court acquires jurisdiction over minor children and enters temporary orders concerning their custody
“such orders survive any subsequent dismissal of the underlying divorce action and continue in effect until a
court of competent jurisdiction modifies them or provides for permanent custody of the children.”'® This rationale
should apply with even more force in an abuse or neglect case. If the parents are together and will remain so, or if
prior orders exist and are appropriate, then dismissal of the temporary orders in the case may be appropriate. In
most cases, however, true “permanency” for the child will require orders granting conservatorship to one parent
or an appropriate relative, providing for child support if either parent is able to pay, or terminating the parental
rights of inappropriate or dangerous parents so the child may remain stable in the placement.

8  InreJW.M., 153 SW.3d 541, 545 (Tex.App. — Amarillo 2004, pet. denied).
9 In re Neal, 4 SW.3d 443 (Tex. App — Houston [1st Dist.] 1999, orig. proceeding).
10 Smelscer v. Smelscer, 901 SW.2d 708, 711 n. 4 (Tex.App. — El Paso 1995, no writ).
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Dismissal of the suit filed by the Department also does not bar another party with standing from proceeding to
trial on the suit against the parents."" The Department may file a new petition after dismissal, but must look to
the current situation in the home in order to find evidence sufficient to overcome the presumption of a return.'
However, to determine if there is a continuing danger, the court may consider if a person in the household has
previously caused serious injury or death of or who has sexually abused another child.”

Mandatory Dismissal

Parties to the suit may not extend the deadlines by agreement or otherwise. The court must dismiss the case
pursuant to Section 263.401, which requires dismissal if a trial on the merits is not commenced within the
statutory time limitation.™

Case Resolution

At the final hearing, the court must decide who should have custody of the child and what steps are necessary to
resolve the problems that led to removal. The court must enter a final order," that:

e Reunifies the child with the parent or other individual from whom the child was
removed;

e Names arelative of the child or another person as the child’s managing conservator;

e Without terminating the parent-child relationship, appoints DFPS as managing
conservator; or,

¢ Terminates the parent-child relationship and appoints a relative of the child, another
person or DFPS as the managing conservator with the right to consent to adoption.'

Mediation

Alternative Dispute Resolution (ADR) involves a number of different procedures to resolve a case short of trial.
ADR is a collaborative process, with the goal of avoiding litigation and resolving the issues in a non-adversarial
manner.

One of these ADR procedures is mediation. Mediation is a practice aimed at resolving disputes in a confidential,
non-adversarial, non-judgmental setting. The U.S. Department of Health and Human Services, Adoption 2002
Guidelines state, “Mediation in the child welfare context is well-established in many jurisdictions. It is commonly
defined as ‘an intervention into a dispute or negotiation by an acceptable, impartial and neutral third party who
has no authoritative decision-making power but who assists the disputing parties in voluntarily reaching their
own mutually acceptable settlement of disputed issues in a non-adversarial setting.” The Guidelines recommend
that mediation be available “prior to the filing of a court petition and throughout the legal process, up to and
including relinquishment or termination of parental rights, adoption, and guardianship.”

Mediation programs vary in practice and process. However, mediation generally involves trained, neutral third-
party mediators, parents, caseworkers, attorneys and other interested parties. The goal is to arrive at a mutually
agreeable settlement on the issues in question. If an agreement is reached, it is presented to the court, and the
court may accept it, reject it, or modify it depending on the circumstances.

1 InreBishop, 8 SW. 3d. 412, 420 (Tex. App. — Waco 1999, orig. pet.) (dismissal is “without prejudice” and does not affect pleadings of intervenor relative and guardian ad litem); I.,
No. 2-07-081-CV, 250 S.W. 3d 486 (Tex. App. — Ft. Worth 2008, no pet. hist.) (foster parents sought and obtained termination of parent’s rights after DFPS’s suit was dismissed).

12 A parent must be appointed managing conservator of unless the appointment would “significantly impair the child’s physical health or emotional development. Tex. Fam.
Code § 153.131(a). See also In re Cochran, 151 SW.3d 275 (Tex.App. — Texarkana 2004, orig. proceeding) (past terminations alone not sufficient to deny placement with parents
absent evidence of current danger to the health or safety of the child).

13 Tex. Fam. Code § 262.201(d).

14 Id. § 263.401.

15  Afinal order is an order that disposes of all parties and claims in the lawsuit. Childers v. Adv. Found. Rpr., L.P., 193 SW.3d 897 (Tex. 2006)

16 The Family Code no longer defines the required terms of a final order, but the Department’s permanency goals must include, in order of preference, the following options: (1)
reunification; (2) termination of parental rights and adoption by a relative or other suitable adult; (3) permanent managing conservatorship to a relative or other suitable adult;
or (4) another planned, permanent living arrangement for the child (PMC to the department without termination). Tex. Fam. Code § 263.3036(a). APPLA is disfavored, and the
Department must “document that there is a compelling reason” why the other options are not in the child’s best interest. Tex. Fam. Code § 263.3036(b).
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Mediation in a CPS case involves many complex issues. Section 153.0071 of the Texas Family Code governs
mediation in family law cases and it applies to mediation outcomes in a CPS case. A court may refer a CPS case
to mediation and the mediated settlement agreement is binding on all parties if the agreement:

1) provides, in a prominently displayed statement that is in boldfaced type or capital letters or
underlined, that the agreement is not subject to revocation;

2) issigned by each party to the agreement;

3) issigned by the party’s attorney, if any, who is present at the time the agreement is signed."”

If a mediated settlement agreement meets the requirements of Subsection (d), a party is entitled to judgment on
it, and a court may only decline to enter a judgment if the court finds that:

1) aparty tothe agreement was a victim of family violence, and that circumstance impaired the
party’s ability to make decisions; and

2) the agreement is not in the child’s best interest.'
CPS Mediations often have one of the following outcomes:
e Relinquishment of parental rights, child in sole managing conservatorship of the Department
e Relinquishment of parental rights, PMC of child to relative or another suitable adult

e Parent may enter into a PMC / PC relationship with another adult or Department, rights of
the parent are not severed, although Agreements in which the Department is the PMC/PC or
JMC are not favored because they prevent adoption and relegate a child to long-term foster
care

Post-Termination Contact Agreements

For some time, a number of CPS mediations resulted in the Department seeking to find an adoptive placement
which allowed minimal contact between the biological parent and the child. In 2003, the Texas Legislature
enacted Texas Family Code §§161.2061 and 161.2062, which allowed and set limits for post-termination contact
agreements.

Post-termination contact may be included in an order terminating the parent-child relationship if:

1) the biological parent has filed an affidavit of voluntary relinquishment of parental rights
pursuant to Texas Family Code section 161.103;

2) thepost-termination contactis in the agreement of the biological parent and the Department;
and

3) the court finds it to be in the best interest of the child.'

If the prerequisites of Texas Family Code Section 161.2061(a) are met, an order of termination may include terms
that allow the biological parent to:

1) receive specified information regarding the child;
2) provide written communications to the child; and

3) have limited access to the child.?

17 Id. § 153.0071(d).
18 Id. § 153.0071(e), (e-1).
19 Id. § 161.2061(a).
20 Id. § 161.2061(b).
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Prior to the enactment of Section 161.2061, it was unclear whether a mediated settlement agreement which
included terms of post-termination contact would be enforceable. Texas Family Code Section 161.2061(c) permits
the terms of an order of termination regarding limited post-termination contact to be enforced only if the party
seeking enforcement pleads and proves that, before filing the motion for enforcement, the party attempted in
good faith to resolve the disputed matters through mediation. The terms of an order of termination regarding
post-termination contact are not enforceable by contempt and they may not be modified.?’ An order entered
pursuant to §161.2061 does not affect the finality of a termination order or grant standing to a parent whose
parental rights have been terminated to file any action under Title 5 of the Texas Family Code other than a motion
to enforce the terms regarding limited post-termination contact until the court renders a subsequent adoption
order with respect to the child.?

Terms of post-termination contact are not required to be included in a subsequent adoption order.?® If the terms
of post-termination contact are included in a termination order, it does not affect the finality of the termination or
the subsequent adoption or grant to the parent whose parental rights have been terminated to file any action under
Title 5 of the Texas Family Code after the court renders a subsequent adoption order with respect to the child.?*

2»» PRACTICE TIP : Counsel for children and parents should consider post-termination
contact agreements in cases where the child cannot safely return to the parents, but
the child and parents have a close and positive relationship. Such agreements can help
avoid adversarial proceedings and preserve ties to a child’s birth family while ensuring

permanence and stability through adoption.

Final Trial

If the Department proceeds to trial, it has the burden to show that parental rights should be terminated or that
the Department or another non-parent should be appointed the permanent managing conservator of the child. A
final order may be rendered by a court after a bench or jury trial, on an uncontested docket, or as part of a hearing
during which a default judgment is taken against a parent.

Burden of Proof

For Managing Conservatorship to the Department

Where the Department is asking a court to grant conservatorship to the Department or to an individual other than
the parent, the burden of proof is preponderance of the evidence — not clear and convincing. A parent may also
seek to have conservatorship awarded to an individual of their choice, and the burden of proof for the parent would
also be preponderance of the evidence that conservatorship to that individual is in the best interest of the child.
However, if the Department is seeking to terminate parental rights, the parent must defend against the termination
and may be able to argue that a less drastic step than termination is managing conservatorship to a relative.

For Termination of Parental Rights

In a termination suit, the Department has the burden to present “clear and convincing evidence” of at least one
ground for termination and that termination of the parent-child relationship is in the best interest of the child.?
“Clear and convincing evidence” means the measure or degree of proof that will produce in the mind of the trier
of fact a firm belief or conviction as to the truth of the allegations sought to be established.?

21 Id. §§ 161.2061(d) and (e).
22 Id. § 161.2061(F).

23 Id. § 161.2062(a).

24 Id. § 161.2062(b).

25 See Id. §§ 161.001, 161.002, 161.003, 161.004, 161.103, 161.106, 161.204.
26 Id. § 101.007.
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Required Findings
Must Overcome Presumption that Parent Appointed Managing Conservator

Unless the court finds that appointment of the parent or parents would not be in the best interest of the child
because the appointment would significantly impair the child’s physical health or emotional development,
a parent shall be appointed sole managing conservator or both parents shall be appointed as joint managing
conservators of the child. It is a rebuttable presumption that the appointment of the parents of a child as joint
managing conservators is in the best interest of the child. A finding of a history of family violence involving the
parents of a child removes the presumption.?’

Must Overcome Presumption that Parent Appointed Possessory Conservator

The court shall appoint as a possessory conservator a parent who is not appointed as a sole or joint managing
conservator unless it finds that the appointment is not in the best interest of the child and that parental possession
or access would endanger the physical or emotional welfare of the child.?

PMC to DFPS without termination

Under Texas Family Code §263.404, the court may appointment the Department as managing conservator without
terminating parental rights if the court makes the following findings:

1) That appointment of parent as managing conservator is not in the child’s best interest
because it would significantly impair the child’s health or emotional development; and

2) It would not be in the child’s best interest to appoint a relative or another person managing
conservator.

In addition to the best interest criteria, the court may also take into consideration the following factors:
1) ifthe child is over 15 years of age;

2) the child is at least 12 and has expressed a strong desire against termination or being
adopted;

3) that the child has special medical or behavioral needs that makes adoption unlikely; and,
4) the needs and desires of the child.

If DFPS Seeks to Modify Prior Final Order

The court may modify an order that provides for the appointment of a conservator of a child, the terms and
conditions of conservatorship, or for the possession of or access to a child, if modification would be in the bet
interest of the child and:

1) the circumstances of the child, a conservator, or other party affected by the order have
materially and substantially changed since the earlier of:

(A) the date of the rendition of the order; or

(B) the date of the signing of a mediated or collaborative law settlement agreement on which
the order is based;

2) the child is at least 12 years of age and has expressed to the court in chambers pursuant to
Texas Family Code §153.009, the name of the person who is the child’s preference to have the
exclusive right to designate the primary residence of the child; or,

27 Tex.Fam. Code § 153.131.
28 Tex. Fam. Code § 153.191.
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3) the conservator who has the exclusive right to designate the primary residence of the child
has voluntarily relinquished the primary care and possession of the child to another person
for at least six months.?

Parties and Potential Parties

If the individuals entitled to notice and service under Chapter 102 of the Family Code have been properly noticed,*
and a proper search for relatives or other placements has been made as required by Chapters 262 and 263 of the
Family Code has been made, final trial preparation should not involve dealing with new parties. Among the
persons entitled to intervene in the CPS suit, are self-alleged biological fathers,*’ and individuals with custodial
or visitation rights under orders from another state or country.3 Individuals entitled to service of citation may,
if not served, also intervene in the CPS suit. Among these are individuals previously appointed as managing or
possessory conservator of the child,* and persons having “possession or access” to the child under an order, as
for example in a grandparent visitation order.>*

Although the Family Code attempts to provide finality for children by limiting the time for appeals and restricting
direct or collateral attacks on a judgment of termination of parental rights, the legislature has also recognized
the countervailing interest of the child’s family. For example, if an order terminating the parent-child relationship
is entered without providing an opportunity for participation by “an adult sibling of the child, a grandparent of
the child, an aunt who is a sister of a parent of the child, or an uncle who is a brother of a parent of the child,”
the person may file a motion to modify the order changing managing conservatorship from the department to
the person within 90 days after the termination of parental rights.?® An adult sibling of a child, who is separated
from the child because of the action taken by the Department, may file a motion to modify or an original petition
for access to the child without regard to whether the issue of managing conservatorship is an issue in the suit.®

Preparation for final trial should include a careful inquiry as to whether all relative and sibling issues have been
or will be resolved in a way that will not provoke further litigation.

Discovery

Although discovery is discussed in this manual as part of trial preparation, in reality, many practitioners propound
and review discovery throughout the pendency of the case. Many jurisdictions use a Discovery Control Plan
which limits the amount of discovery that can be conducted. This is done in an effort to curb trial expenses which
are born by the county. For more information, see discussion of discovery in Chapter 9, Trial Preparation.

Preferential Setting for Termination Trials

After hearing, the court shall grant a motion for a preferential setting for a final hearing on the merits in a
termination suit filed by a party to the suit or the attorney ad litem for the child. The court shall give precedence to
that hearing over other civil cases if: 1) termination would make the child eligible for adoption, and 2) discovery
has been completed or sufficient time has elapsed since the filing of the suit for the completion of all necessary
and reasonable discovery if diligently pursued.’’

Proceeding to Trial if Criminal Case Pending

A parent whose rights are subject to termination of the parent-child relationship and against whom criminal
charges are filed that directly relate to the grounds for which termination is sought may file a motion requesting

29 Tex. Fam. Code § 156.101.

30 Tex.Fam. Code § 102.009.

31 Tex. Fam. Code § 102.003(a)(8).

32 Tex. Fam. Code § 102.003(a)(3).

33 Tex. Fam. Code § 102.009(a)(1) & (2).

34  Tex. Fam. Code § 102.009(a)(3).

35 Tex. Fam. Code § 102.006(c).

36 Tex. Fam. Code § 102.0045 and § 153.551.
37 Id.§161.202.
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a continuance of the final trial in the suit until the criminal charges are resolved.® The court may grant the
motion only if the court finds that a continuance is in the best interest of the child. Not withstanding any granted
continuance, the court shall conduct status and permanency hearings with respect to the child as required by
Chapter 263 and shall comply with the dismissal date under Texas Family Code §263.401.* This section cannot
interfere with the trial court’s right to issue temporary orders.** The trial court has specific authority to deny a
parent access to the child if the indictment is for criminal activity that constitutes a ground for termination of
parental rights.*”

Jury Trial

A party to a SAPCR seeking to terminate parental rights is entitled to a trial by jury.* When any party has paid
the fee for a jury trial, he shall not be permitted to withdraw the cause from the jury docket over the objection of
the parties adversely interested.*

Termination of Parental Rights

Much of the following is an excerpt from the Article, Grounds for Termination of Parental Rights, published
as part of a Family Code Supplement to Sampson & Tindall’s Texas Family Code Annotated, January 2008
Edition (Thompson West), and reprinted here with permission of the authors, Trevor A. Woodruff, Duke
Hooten, and Charles G. Childress.** This article is listed under “articles and papers” under the title, Grounds

The excerpt has been updated to reflect changes in the law since publication in 2008.

Introduction

The Due Process Clause of the Fourteenth Amendment requires the State to support the “parental unfitness”
finding in a termination case by clear and convincing evidence.” Clear and convincing evidence is defined as
“the measure or degree of proof that will produce in the mind of the trier of fact a firm belief or conviction as
to the truth of the allegations sought to be established.”*® The Texas Family Code requires that termination of
parental rights be supported by clear and convincing evidence (1) of a statutory termination ground, and (2) that
termination is in the best interest of the child.*” “Only one predicate finding under § 161.001(1) is necessary to
support a judgment of termination when there is also a finding that termination is in the child’s best interest.”*

Since July 3, 2002, the clear and convincing evidence standard at trial requires a higher standard of factual
sufficiency review on appeal.** On December 31, 2002, the Texas Supreme Court announced a new standard of
legal sufficiency review.® Caution should be exercised in using appellate decisions prior to those dates. While the
type of evidence that may be considered in applying the various grounds for termination remains the same, the
quantity of evidence necessary to sustain the judgment on appeal may be higher.

The Legislature provides numerous statutory grounds for terminating of an individual's parental rights.
Termination of parental rights is final and irrevocable. An order termination the parent-child relationship “divests
the parent and the child of all legal rights and duties with respect to each other, except that the child may retain

38 Id. § 161.2011(a).

39  See In re Texas Department of Protective and Regulatory Svcs, 71 SW.3d 446 (Tex. App. — Fort Worth 2002, orig. proceeding) (mandamus granted to require that trial court set
cases before the dismissal date).

40 Tex. Fam. Code § 161.2011(b).

41 Id.§ 161.2011(c).

42 Id. § 105.002. See “Jury Selection” section at the end of Chapter 9, Trial Preparation, for information and tips on preparing for a jury trial.
43 Tex.R. Civ. P 220.

44  This article is a revised and updated version of previous articles. Grounds for Termination of Parental Rights, in State Bar of Tex. Family Law Section Report (Fall 2005) and
Grounds for Termination of Parental Rights, in State Bar of Tex. Family Law Section Report (Winter 2003/04).

45  Santosky v. Kramer, 455 U.S. 745, 760 (1982); In re G.M., 596 S.W.2d 846 (Tex. 1980).
46 Tex. Fam. Code § 101.007.

47 Id. § 161.001.

48  Inre AV, 113 SW.3d 355, 362 (Tex. 2003).

49  Inve C.H., 89 SW.3d 17 (Tex. 2002).

50 Inred.F.C.,96 SW.3d 256 (Tex. 2002).
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the right to inherit from and through the parent.” %' However, a parent may be ordered to pay post-termination child
support for a child in foster care under the managing conservatorship of the Department of Family and Protective
Services (“the Department”) until the child is adopted or emancipated.’? The court may also order limited post-
termination contact between a parent who files an affidavit of voluntary relinquishment of parental rights and
a child until the child is adopted.5

Parental rights are of constitutional magnitude, but “they are not absolute. Just as it is imperative for courts to
recognize the constitutional underpinnings of the parent-child relationship, it is also essential that emotional and
physical interests of the child not be sacrificed merely to preserve that right.”%* The state has a duty to protect the
safety and welfare of its citizens, including minors; therefore, the state has the duty to intervene, when necessary,
in the parent-child relationship. Although a termination suit can result in loss of a parent’s legal relationship
with the child, the primary focus of the suit is protecting the best interests of the child, not punishing the parent.
Protection of the child is paramount; the “rights of parenthood are accorded only to those fit to accept the
accompanying responsibilities.” %

Common to all the grounds for termination of parental rights, including the suit by a petitioner to terminate his
or her own rights, is a requirement that the court find the termination to be in the best interest of the child. This
article will therefore address first the issue of “best interest” and then consider the various substantive “grounds”
that statutorily justify termination of parental rights.

Best Interest

Termination of parental rights cannot be granted unless it is shown by clear and convincing evidence to be in the
child’s best interest.

In 1976, prior to the adoption of the “clear and convincing evidence” standard in termination suits, the Texas
Supreme Court reversed and rendered a termination order in a private case, finding that there was no evidence
to support the trial court’s finding that termination of the mother’s parental rights would be in the best interest of
the child.%” The Holley factors are still used to evaluate the evidence relating to best interest, which include, but
are not limited to, the following:

e the desires of the child;

¢ the emotional and physical needs of the child now and in the future;
e the emotional and physical danger to the child now and in the future;
¢ the parenting abilities of the parties seeking custody;

¢ the programs available to assist these persons;

¢ the plans for the child by the parties seeking custody;

e the acts or omissions of the parent and any excuse for same;

¢ and the stability of the home or proposed placement.®

Additional statutory factors for determining the best interest of a child when the Department is a party to the
suit include a preference for a “prompt and permanent placement of the child in a safe environment” and a list of

51 Tex. Fam. Code § 161.206(b).

52 Id. § 154.001(a-1).

53 Id. § 161.2061.

54 Inre C.H., 89 S.W.3d at 26.

55 ImreA.V, 113 SW.3d at 361 (Tex. 2003).

56 Tex. Fam. Code § 161.001(2).

57 Holley v. Adams, 544 SW.2d 367, 373 (Tex. 1976).
58 Id. at 372.
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factors to be considered in determining whether the child’s parents are willing and able to provide the child with
a safe environment.*

Following Holley and applying the “clear and convincing” evidence standard, as well as heightened standards of
appellate review, several courts of appeals have reversed termination orders on the ground that the evidence of
“best interest” was insufficient. In reversing one such appellate ruling, the Texas Supreme Court observed:

e The absence of evidence about some of these (Holley) considerations would not
preclude a fact finder from reasonably forming a strong conviction or belief
that termination is in the child’s best interest, particularly if the evidence were
undisputed that the parental relationship endangered the safety of the child. Other
cases, however, will present more complex facts in which paltry evidence relevant
to each consideration mentioned in Holley would not suffice to uphold the jury’s
finding that termination is required.®

The court also clarified the application of one of the enumerated Holley factors, “the plans for the child by the
parties seeking custody,” by stating:

e Evidence about placement plans and adoption are, of course, relevant to best interest.
However, the lack of evidence about definitive plans for permanent placement and
adoption cannot be the dispositive factor; otherwise, determinations regarding best
interest would regularly be subject to reversal on the sole ground that an adoptive
family has yet to be located. Instead, the inquiry is whether, on the entire record, a
fact finder could reasonably form a firm conviction or belief that termination of the
parent’s rights would be in the child’s best interest — even if the agency is unable to
identify with precision the child’s future home environment.®'

The court in C.H. also explicitly ruled that evidence used to prove termination under section 161.001 may also
be used to meet the “best interest” prong, stating that “[w]hile it is true that proof of acts or omissions under
§ 161.001(1) does not relieve the petitioner from proving the best interest of the child, the same evidence may be
probative of both issues.”®> On remand the court of appeals found “that the record contains evidence of specific
acts, inaction, and a pattern of conduct that [the father] is incapable of child-rearing and that a reasonable
jury could form a firm conviction or belief from all the evidence that termination would be in [the child’s] best
interest.”%3

2»» PRACTICE TIP : Counselforchildren should consider whether to oppose termination
of parental rights in situations where adoption is unlikely, e.g. in cases where an
older child does not want to be adopted, or a large sibling group does not want to be
separated. Becoming a “legal orphan” through termination of parental rights generally
does not benefit the child unless it leads to adoption. This is a fine balancing test that
must be considered when determining whether to oppose or support termination of
parental rights.

59 Tex. Fam. Code § 263.307.

60 InreC.H. 89 S.W.3d 17, 25-26 (Tex. 2002).

61 Id.at28.

62 Id.

63 Inre C.H., No. 08-98-183-CV, 2003 Tex. App. LEXIS 1967, *1 (Tex. App. — El1 Paso Mar. 6, 2003) (mem. op.).
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Termination Grounds

Voluntary or Constructive Abandonment

Seven of the termination grounds found in Section 161.001 are predicated on actual or constructive abandonment
of the child. Parental rights may be terminated for voluntary or constructive abandonment if the parent has:

e voluntarily left the child alone or in the possession of another not the parent, and
expressed an intent not to return;®

e voluntarily left the child alone or in the possession of another not the parent without
expressing an intent to return, without providing for the adequate support of the
child, and remained away for a period of at least three months;®

e voluntarily left the child alone or in the possession of another without providing
adequate support of the child and remained away for a period of at least six months;®

e abandoned the child without identifying the child or furnishing means of
identification, and the child’s identity cannot be ascertained by the exercise of
reasonable diligence;"

e voluntarily, and with knowledge of the pregnancy, abandoned the mother of the child
beginning at a time during her pregnancy with the child and continuing through the
birth, failed to provide adequate support or medical care for the mother during the
period of abandonment before the birth of the child, and remained apart from the
child or failed to support the child since the birth;

e constructively abandoned a child in TDPRS conservatorship or an authorized agency
for not less than six months and, despite reasonable efforts made by TDPRS or the
authorized agency to return the child to the parent, the parent has not regularly
visited or maintained significant contact®® with the child and has demonstrated an
inability to provide the child with a safe environment;® or

e voluntarily delivered the child to a designated emergency infant care provider under
§ 262.302 without expressing an intent to return for the child.”

The duration of time required to show abandonment varies among these seven grounds, depending upon evidence
of the parent’s express or implied intent to abandon the child. There is no minimum time requirement for the
clearest forms of abandonment; i.e., when the parent demonstrates, by words or by actions, a clear intent to
abandon the child.”" There is a six-month requirement where the parent’s intent to abandon the child is less
clear.”? Evidence that would support an abandonment ground may also serve as proof of a non-abandonment
termination ground. For example, where evidence supported constructive abandonment and failure to comply
with a court order [§§ 161.001(1) (N) and (O)], but these grounds were not pled, the same evidence was cited to
support termination under the pled termination grounds, [§§ 161.001(1) (D) and (E)]."”

64 Tex. Fam. Code § 161.001(1)(A).

65 Id. § 161.001(1)(B).

66 Id. § 161.001(1)(C).

67 Id. § 161.001(1)(G).

68 Id. § 161.001(1)(H).

69 Id. § 161.001(1)(N).

70 Id. § 161.001(1)(S).

71 Id. §§ 161.001(D)(A), (G), (S).

72 Id. §§ 161.001(1)(C), (N).

73 SeeInreJ.O.C., 47 SW.3d 108, 112 (Tex. App. - Waco 2001, no pet.).
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Endangerment

The two endangerment grounds are the most commonly pled grounds in termination suits. These grounds
typically are pled together and are often referred to as “the (D) and (E) grounds”. Termination of parental rights
may be granted if a parent has:

e knowingly placed or knowingly allowed the child to remain in conditions or
surroundings that endanger the physical or emotional well-being of the child; or

e engaged in conduct or knowingly placed the child with persons who engaged in
conduct that endangered the physical or emotional well-being of the child.”

The (D) ground focuses by its terms on the child’s conditions or surroundings and the parent’s knowing involvement
with that placement. The (E) ground focuses on a parent’s conduct or the conduct of persons with whom the
parent placed the child. Some courts have interpreted these sections to require different types of proof, while
others draw little distinction between the two grounds, reasoning that a parent’s “conduct” creates the conditions
or surroundings that place the child at risk. The Texas Supreme Court has determined that endangerment is
more than a threat of theoretical injury or possible ill effects of a “less-than-ideal” family environment.”® The
court has defined “endanger” as to expose to loss or injury or to jeopardize.”® The endangering conduct does not
have to be directed at the child nor does the child have to actually suffer injury.”” “Conduct of a parent or another
person in the home can create an environment that endangers the physical and emotional well-being of a child as
required for termination under subsection (D). For example, an environment which routinely subjects a child to
the probability that he will be left alone because his parents or caregivers are incarcerated endangers both the
physical and emotional well-being of a child.””® Conduct of the parent both before and after the child’s birth “is
relevant to the determination of whether the conduct endangers the child’s physical or emotional well-being.””®
Where the parent “had used heroin, cocaine, methamphetamines, and marijuana from the age of twelve until the
time of trial,” failed to complete drug rehabilitation programs, had given birth to one of the children with cocaine
and marijuana in his body at birth, and continued to smoke around the child in spite of his health problems, the
evidence supported termination on (D) and (E) grounds.®

Prior Termination Based on Endangerment Grounds

Parental rights also can be terminated for culpable conduct towards another child if the parent has:

e had his or her parent-child relationship terminated with respect to another child
based on a finding that the parent’s conduct was in violation of Paragraph (D) or (E)
(the two endangerment grounds) or substantially equivalent provisions of the law
of another state.?!

Termination under (M) may be proved by the admission of a copy of the judgment terminating the parent’s rights
under (D) and/or (E) or substantially equivalent provisions of the law of another State.®?

Failure to Support

Failure to support the child is a required element in some of the abandonment grounds discussed above, may be
relevant to the issue of best interest, showing a lack of parental interest in, and responsibility for the child and
may help support a finding under the endangerment “conditions and surroundings” ground. Failure to support

74 Tex. Fam. Code §§ 161.001(1)(D) and (E).

75 See Texas Dep’t of Human Services v. Boyd, below, 727 SW.2d at 533.

76 Id.

77 Id.

78  Castaneda v. Texas Dep’t of Protective and Regulatory Svcs., 148 SW.3d 509, 522 Tex. App. — El Paso 2004, pet. denied).

79 InreS.P., 168 SW.3d 197, 204 (Tex.App. — Dallas 2005, no pet.).

80 Inre K.G.M., 171 SW.3d 502 (Tex. App. — Waco 2005, no pet.).

81 Tex. Fam. Code § 161.001(1)(M).

82 InreJM.M.,80SW.3d 232 (Tex. App. — Fort Worth 2002, pet. denied) (a copy of the prior judgment is sufficient proof both of the prior termination and of the basis for that termina-
tion of parental rights.)
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the child also is a separate termination ground, if termination can be shown to be in the child’s best interest. To
establish this ground the petitioner must prove that a parent has:

e failed to support the child in accordance with the parent’s ability during a period of
one year ending within six months of the date of the filing of the petition.®

Failure to Comply with Court Order

There are two termination grounds based on a parent’s failure to comply with a court order. Termination may be
ordered if the parent has:

e contumaciously refused to submit to a reasonable and lawful order of a court under
Subchapter D, Chapter 261.%

e failedto comply with a court order that specifically established the actions necessary
for the parent to obtain the return of a child who has been in the temporary or
permanent managing conservatorship of TPRS for not less than nine months.® The
subchapter referenced in the (I) ground permits a court to order a parent (1) to allow
access to the child’s home for purposes of investigation;® (2) to provide medical or
mental health records or submit to an examination;*” or (3) not to remove the child
from the state pending completion of the investigation.® Given the limited scope of
this ground, it is seldom used. To qualify as an order that will support termination
of parental rights under the (O) ground for failure of the parent to comply, the order
must have “specifically established the actions necessary for the parent to obtain
the return of a child” and the child must have been in the custody of the Department
for not less than nine months. Disobedience of an order that does not specify
“actions necessary for the parent to obtain the return of a child” may be grounds for
contempt, but not for termination. Prior orders that establish the actions required
of the parent to obtain return of the child may be marked and offered into evidence,
but must be redacted to delete any extraneous fact-findings.*

Voluntary Relinquishment

Voluntary relinquishment of parental rights is undoubtedly the most commonly used termination ground in
private termination cases. Relinquishment is also frequently used in cases involving the Department. This ground
is met if a parent has:

e executed before or after the sui